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Nat i onal Vol atile Organic Conmpound Em ssion
Standards for Architectural Coatings

ACENCY: Envi ronnmental Protection Agency (EPA).

ACTI ON: Final rule.

SUMVARY: This action pronul gates national volatile organic
conpound (VOC) em ssion standards for architectural coatings
pursuant to section 183(e) of the Clean Air Act (Act). This
final rule is based on the Admnistrator’s determ nation
that VOC em ssions fromthe use of architectural coatings
have the potential to cause or contribute to ozone |evels
that violate the national anbient air quality standards
(NAAQS) for ozone. (Ozone is a mmjor conponent of snpbg which
causes negative health and environnental inpacts when
present in high concentrations at ground |level. The final
rule is estimated to reduce VOC em ssions by 103, 000
megagrans per year (My/yr) (113,500 tons per year [tpy]) by
requi ri ng manufacturers and inporters to limt the VOC
content of architectural coatings.

EFFECTI VE DATE: The effective date is [insert date of

publication in the FEDERAL REG STER]. The incorporation by

reference of certain publications listed in the regulation
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is approved by the Director of the Federal Register as of

[insert date of publication in the FEDERAL REQ STER].

ADDRESSES: Techni cal Support Docunents. The regul ation

promul gated today is supported by two background i nformation
docunents (BID); one specific to the architectural coatings
rule, and one that addresses comments on the study and
Report to Congress under section 183(e). (1) The BID for

t he promul gated architectural coating standards, National

Vol atil e Organi ¢ Conpound Em ssion Standards for
Architectural Coatings--Background for Pronul gated Standards
(Architectural Coatings BID); and (2) The BID containing the
Adm ni strator’s response to conments on the section 183(e)
study and Report to Congress, Response to Conments on
Section 183(e) Study and Report to Congress (183-BID). The
Architectural Coatings BID contains a summary of the changes
made to the standards since proposal, a summary of all the
public comments on the standards, and the Adm nistrator’s
response to the comments and the 183-BID contains a summary
of all the public coments made on the section 183(e) study
and Report to Congress and the list and schedule for

regul ation as well as the Admnistrator’s response to the
coments. Both docunents may be obtained fromthe docket
for this rulemaking and is al so accessi bl e through the
Internet at http://ww. epa. gov/ttn/oarpg/ramain.htm; or

fromthe United States Environnmental Protection Agency
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Li brary (MD-35), Research Triangle Park, North Carolina
27711, tel ephone (919) 541-2777. Please refer to "National
Vol atil e Organi c Conpound Em ssion Standards for
Architectural Coatings--Background for Pronul gated
St andards,” EPA-453/R-98-006b, or “Response to Comments on
Section 183(e) Study and Report to Congress”
EPA- 453/ R- 98- 007

Docket. Docket No. A-92-18, contains supporting
informati on used in devel opi ng the pronul gated standards.
Docket No. A-94-65 contains infornmation considered by the
EPA in devel opnment of the consuner and commercial products
study and the subsequent |ist and schedule for regul ation.
The dockets are available for public inspection and copying
from8:00 aam to 5:30 p.m Mnday through Friday, excluding
| egal holidays. The dockets are |ocated at the EPA's Air
and Radi ation Docket and Information Center, Waterside Mll,
Room ML500, 1st Floor, 401 M Street, SW Wishi ngton, DC
20460; tel ephone (202) 260-7548 or fax (202) 260-4400. A
reasonabl e fee may be charged for copying.
FOR FURTHER | NFORMATI ON CONTACT: Ms. Ellen Ducey at
(919) 541-5408, Coatings and Consuner Products G oup,
Em ssion Standards Division (MD-13), United States
Envi ronnental Protection Agency, Research Triangle Park,
North Carolina 27711 (ducey.ell en@pa.gov). Any

correspondence related to conpliance with this rule nust be
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submtted to the appropriate EPA Regional Ofice listed in
859. 409 of the rule.
SUPPLEMENTARY | NFORMATI ON:

Reqgul ated Entities. Entities potentially regul ated by

this action are manufacturers and i nporters of architectural
coatings. Architectural coatings are coatings that are
recomended for field application to stationary structures
and their appurtenances, to portable buildings, to
pavenents, or to curbs. Regulated categories and entities

i ncl ude:

Cat egory Exanpl es of regul ated
entities

| ndustry Manuf act urers (which
i ncl udes packagers and
repackagers) and inporters
of architectural coatings
that are manufactured for
sale or distribution in the
United States, including al
United States territories.

State/local/tri bal State Departnents of

gover nnent s Transportation that
manuf acture their own
coat i ngs.

This table is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be
regul ated by this action. This table lists the types of
entities that the EPA is now aware could potentially be
regul ated by this action. Oher types of entities not

listed in this table could also be regulated. To determ ne
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whet her your product is regulated by this action, you should
carefully examne the applicability criteria in 859.400 of
the final rule. [If you have questions regarding the
applicability of this action to a particular entity, consult
the person listed in the preceding FOR FURTHER | NFORVATI ON
CONTACT section of this preanble.

Judicial review. This section 183(e) rule for

architectural coatings was proposed on June 25, 1996

(61 FR 32729). This notice pronmulgating a rule for
architectural coatings constitutes final admnistrative
action concerning that proposal. Under section 307(b)(1) of
the Act, judicial review of this final rule is available
only by filing a petition for reviewin the United States
Court of Appeals for the District of Colunbia Crcuit by

(ILnsert date 60 days after date of publication in the

FEDERAL REQ STER). Under section 307(d)(7)(B) of the Act,
only an objection to this rule which was raised with
reasonabl e specificity during the period for public comment
can be raised during judicial review Mreover, under
section 307(b)(2) of the Act, the requirenents established
by today’s final action may not be chall enged separately in
any civil or crimnal proceeding brought by the EPA to
enforce these requirenents. Qutline. The information

presented in this preanble is organized as foll ows:



Backgr ound
A.  Purpose of Regul ation
B. Statutory and Regul atory Background
1. Summary of Standards
Applicability
Vol atil e Organic Conpound Content Limts
Exceedance Fee
Tonnage Exenption
Label i ng
Recor dkeepi ng

Reporting

I & m m o O ®W »

Conpl i ance Provi sions
I11. Summary of Considerations in Devel opi ng Standards
A. Basis of the Regulation
B. Stakehol der and Public Participation
V. Summary of Inpacts
A.  Environnental |npacts
B. Energy Inpacts
C. Cost and Econom c | npacts
V. Significant Coments and Changes to Proposed Standards
A.  National Rule versus Control Techni ques CQuidelines
B. Applicability and Regul ated Entities
C. General Comments on Determ nation of Best Avail able
Control s

D. Changes in Proposed Coating Categories
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Addi ti on of New Coating Categories
Category Overl ap

Low Vol une/ Tonnage Exenption

L O m m

Conpl i ance Vari ance Provi sions

Exceedance Fee Option
J. Labeling, Recordkeeping, and Reporting

K. Determnation of Volatile O ganic Conpound Content

L. Conpliance Date
M  Cost/ Econom c | npacts
N. Small Business |ssues
O Cost-effectiveness
P. Future Study and Future Limts
Q Adm nistrative Provisions
VI. Adm nistrative Requirenments
A. Docket
B. Paperwork Reduction Act
C. Executive Order 12866
D. Executive Order 12875
E. Regulatory Flexibility Act/Small Business

Regul at ory Enforcenent Fairness Act of 1996

F. Unfunded Mandates Reform Act of 1995

G Subm ssion to Congress and the General Accounting
Ofice

H.  National Technol ogy Transfer and Advancenent Act

| . Executi ve Order 13045



Backgr ound

A Pur pose of Requl ati on

G ound-| evel ozone, which is a major conponent of
"snmog," is forned in the atnosphere by reactions of VOC and
oxi des of nitrogen (NO) in the presence of sunlight. The
formati on of ground-|evel ozone is a conplex process that is
affected by many vari abl es.

Exposure to ground-level ozone is associated with a
w de variety of human health effects, agricultural crop
| oss, and damage to forests and ecosystens. Acute health
effects are induced by short-term exposures to ozone
(observed at concentrations as |low as 0.12 parts per mllion
[ ppnl), generally while individuals are engaged i n noderate
or heavy exertion, and by prolonged exposures to ozone
(observed at concentrations as |low as 0.08 ppm, typically
whi | e individual s are engaged in noderate exertion.

Moderate exertion |evels are nore frequently experienced by
i ndi vi dual s than heavy exertion levels. The acute health
effects include respiratory synptons, effects on exercise
performance, increased airway responsiveness, increased
susceptibility to respiratory infection, increased hospital
adm ssions and energency roomyvisits, and pul nonary
inflammati on. G oups at increased risk of experiencing such
effects include active children, outdoor workers, and others

who regul arly engage in outdoor activities and individuals
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Wi th preexisting respiratory disease. Available information
al so suggests that |ong-term exposures to ozone may cause
chronic health effects (e.g., structural damage to | ung
ti ssue and accel erated decline in baseline lung function).

In accordance with section 183(e) of the Act, the
Adm ni strator has determ ned that VOC em ssions fromthe use
of architectural coatings have the potential to contribute
to ozone levels that violate the NAAQS for ozone. Under
authority of section 183(e), the EPA conducted a study of
the VOC em ssions from consunmer and conmercial products to
determ ne their potential to contribute to ozone |evels
whi ch violate the NAAQS for ozone. Based on the results of
the study, the EPA determ ned that the architectural
coatings category accounts for about 9 percent of the
em ssions fromall consunmer and commercial products. It is
one of the |l argest em ssion sources anong the consunmer and
comercial products categories and in many States represents
one of the largest identifiable sources of unregulated VOC
em ssions. Consequently, the EPA and many States consider
the regul ation of architectural coatings to be an inportant
conponent of the overall approach to reducing those
em ssions that contribute to ozone nonattai nment. The EPA' s
determ nation that VOC em ssions fromthe use of
architectural coatings have the potential to contribute to

nonattai nment of the ozone NAAQS and the decision to
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regul ate architectural coatings are discussed in the
preanble to the proposed rule (61 FR 32729), in the
“Consuner and Commercial Products Report to Congress”

(EPA- 453/ R-94-066-A), in the Federal Register notice

announci ng the schedule for regulation (60 FR 15264), and in

a separate Federal Register notice published today that

constitutes final action on the EPA's |isting of
architectural coatings for regul ation.

B. Statutory and Requl atory Background

1. Section 183(e)

In 1990, Congress enacted section 183(e) of the Act,
establishing a new regul atory program for controlling VOC
em ssions from consunmer and commerci al products.

Section 183(e) directs the Admnistrator to |list, and
schedul e for regul ation, categories of consuner and
commerci al products after conpletion of a study and report
to Congress concerning the products and their potential to
contribute to |l evels of ozone which violate the ozone NAACS.

A separate docunent in today’'s Federal Register contains a

description of section 183(e) of the Act and contains a
summary of significant public coments and the EPA responses
regardi ng the section 183(e) study, the Report to Congress,
and the list and schedul e for regul ation.

2. Regul atory Negotiation
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In 1992, the EPA initiated a regulatory negotiation to
address architectural coatings. The regulatory negotiation
process is an alternative to the traditional approach to
rul emeki ng. The nmenbers of the architectural coatings
regul atory negotiation commttee represented the affected
i ndustries, consuners, Federal agencies, State and | ocal air
pol lution control agencies, environnmental groups, and | abor
organi zations. Regul atory negotiation neetings were held
from October 1992 to February 1994. Despite negotiation
efforts, the commttee could not reach consensus on sone key
regul atory issues for developing the rule, and on
Septenber 23, 1994, the regulatory negotiation concl uded
W t hout consensus. Therefore, the EPA initiated devel opnent
of the architectural coatings rule through conventional rule
devel opnent procedures. The EPA utilized data and
i nformati on obtained fromthe regul atory negotiation to
conpl ement additional information gathered during the rule
devel opnent. Specifically, the EPA took into consideration
informati on on the volunme, VOC content, and hazardous air
pol utant (HAP) content of coatings produced in 1990 in the
VOC Em ssions Inventory Survey conducted by industry.

3. Rel ationship to State and Local Requl ati on of

Architectural Coatings

Em ssions fromthe use of architectural coatings are

not currently regulated at the Federal level. Although a
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few States have had architectural coatings regulations in
pl ace for a nunber of years, many State and |ocal areas are
still seeking to obtain VOC reductions fromthis source
category either froma national rule or fromadditiona
regul ation at the State or |ocal |evel.

Differing requirements of State and | ocal architectural
coating regul ati ons have created adm nistrative, technical
and marketing problens for both | arge and small conpanies
that market and distribute products in nultiple States.

Both | arge and smal |l nmanufacturers have noted the additional
burden associated with differences in State and | ocal

requi renents. These industry representatives have noted
that a Federal rule would provide sonme degree of

consi stency, predictability, and admnistrative ease for the
i ndustry.

States with ozone pollution problens are supportive of
the EPA rul emakings that will assist themin their efforts
toward achi evenment of the ozone standard. The Nati onal
Governors’ Association and Environnental Council of States
(a group conposed of environnental conm ssioners from each
State), the State and Territorial Air Pollution Program
Adm ni strators and the Association of Local Air Pollution
Control program Adm nistrators, and the 37-State Ozone
Transport Assessnent G oup (OTAG all have urged the EPA to

finalize national rules for architectural coatings. State
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representatives have | ong recormmended that the EPA develop a
national rule for this product category. In part, this is
because a national rule will help reduce conpliance problens
associated with transportation of nonconpliant coatings into
nonat t ai nment areas from nei ghboring areas and nei ghbori ng
St at es.

G ven the EPA's commtnent to devel op a national VOC
rule for architectural coatings, 14 States currently are
dependi ng on anticipated reductions fromthe rule to neet a
Clean Air Act requirenent for State |Inplenentation Plans
(SIP) to achieve a 15-percent reduction in overall VOC
em ssions, which is required for areas with ozone pollution
cl assed as noderate nonattai nnent or worse. Qher States
can use these em ssion reductions to neet Cean Air Act
requi renents for additional rate-of-progress plans required
for 1999 and beyond. |If the EPA failed to pronulgate a
Federal rule for architectural coatings, these States would
need to make up the shortfall in em ssion reductions needed
to achi eve attai nnent through other regul ations, which would
likely target substantially nore expensive reductions from
| ocal industries and busi nesses.

1. Summary of Standards

A, Applicability

The architectural coatings rule applies to

manuf acturers and inporters of architectural coatings that
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are manufactured after [insert date 1 year after date of

publication in the FEDERAL REG STER] for sale or

distribution in the United States, including the D strict of
Colunmbia and all United States territories. For
architectural coatings registered under the Federal

| nsecticide, Fungicide, and Rodenticide Act (7 U S.C.
Section 136, et seq.,)(FIFRA), the applicable date is

[insert date 18 nonths after date of publication in the

FEDERAL REQ STER] .

The regul ated entity under this rule is the
manuf acturer or inporter of a regulated architectural
coating. The regulated entities include any manufacturers
or inporters that produce, package, or repackage
architectural coatings for sale or distribution in the
United States, including the District of Colunbia and al
United States territories. A person that repackages
architectural coatings as part of a paint exchange and does
not produce, package, or repackage any ot her architectural
coatings for sale or distributionin the United States, is
not included in the definition of manufacturer. Simlarly,
a person that repackages an architectural coating by
transferring it fromone container to another is not
included in the definitions of inporter and manufacturer,
provi ded the VOC content of the coating is not altered and

the coating is not sold or distributed to another party.
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An architectural coating is defined in the rule as: a
coating recommended for field application to stationary
structures and their appurtenances, to portable buildings,
to pavenents, or to curbs.” The definition of architectural
coating excludes: *“adhesives and coatings recomended by

t he manufacturer or inporter solely for shop applications or
solely for application to non-stationary structures, such as
ai rpl anes, ships, boats, and railcars."”

Architectural coatings that are subject to the rule are
divided into a nunber of coating categories, such as
"exterior flats" or "industrial maintenance coatings."

These coating categories are defined in the rule for

pur poses of specifying the applicable emssion limts. 1In
determining if a coating is subject to this rule, a coating
must first nmeet the general definition of an architectural
coati ng.

The standards do not apply to the foll ow ng:

(1) coatings manufactured exclusively for sale or
di stribution outside the United States;

(2) coatings manufactured prior to (insert date 1 year

after date of publication in the FEDERAL REQ STER):

(3) coatings sold in nonrefillable aerosol containers;
(4) coatings that are collected and redistributed at

pai nt exchanges in accordance with this rule; and
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(5) coatings sold in containers with a vol une of
1 liter or |ess.

B. Volatile Organic Conmpound Content Lints

Manuf acturers and inporters nmust [imt the VOC content
of subject coatings to the VOC content |evels presented in
table 1 of this subpart, unless they utilize the exceedance
fee or tonnage exenption provisions described below These
limts apply to the VOC content that would result after
thinning a coating according to the manufacturer’s maxi mm
t hi nni ng recommendati ons. Each subject coating nust be
classified by the manufacturer or inporter as belonging to
at least one of the categories listed in table 1. Each
category is defined in the rule’s definitions section. |If
none of the specific category definitions applies to a
coating, then the coating is included in either the flat or

nonfl at category, depending on its gloss |evel.
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TABLE 1 OF SUBPART D - VOLATILE ORGANI C COVPOUND ( VCC)
CONTENT LIM TS FOR ARCHI TECTURAL COATI NGS

(Unl ess otherwi se specified, limts are expressed in
granms of VOC per liter of coating thinned to the
manuf act urer's maxi num recomendat i on excl udi ng t he
vol unme of any water, exenpt conpounds, or col orant
added to tint bases.)

Pounds per
Coati ng category Granms per liter gal | on?
Ant enna coatings 530 4.4
Anti-fouling coatings 450 3.8
Anti-graffiti coatings 600 5.0
Bi t um nous coatings and mastics 500 4.2
Bond breakers 600 5.0
Cal ci m ne recoater 475 4.0
Chal kboard resurfacers 450 3.8
Concrete curing conpounds 350 2.9
Concrete curing and seal i ng conmpounds 700 5.8
Concrete protective coatings 400 3.3
Concrete surface retarders 780 6.5
Conver si on varni sh 725 6.0
Dry fog coatings 400 3.3
Extreme high durability coatings 800 6.7
Faux finishing/glazing 700 5.8

Fire-retardant/resistive coatings:
C ear 850 7.1
Opaque 450 3.8

Fl at coati ngs:

Exteri or 250 2.1

Interior 250 2.1
Fl oor coati ngs 400 3.3
Fl ow coati ngs 650 5.4
Form r el ease compounds 450 3.8
Graphic arts coatings 500 4.2
(sign paints)
Heat reactive coatings 420 3.5
H gh tenperature coatings 650 5.4

| mpact ed i nmersi on coatings 780 6.5
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TABLE 1 OF SUBPART D - VOLATILE ORGANI C COVPOUND (VOC) CONTENT
LIMTS FOR ARCHI TECTURAL COATI NGS( Cont i nued)

Pounds per
Coati ng category Granms per liter gal | on&
I ndustrial maintenance coatings 450 3.8
Lacquers (including |acquer sanding seal ers) 680 5.7
Magnesite cenent coatings 600 5.0
Mastic texture coatings 300 2.5
Metal l'i c pigmented coatings 500 4.2
Mul ti -col ored coatings 580 4.8
Nonf errous ornamental netal |acquers and 870 7.3

surface protectants

Nonfl at coati ngs:

Exteri or 380 3.2
Interior 380 3.2
Nucl ear coatings 450 3.8
Pretreatment wash priners 780 6.5
Primers and undercoaters 350 2.9

Qui ck-dry coatings:

Enanel s 450 3.8
Primers, sealers, and undercoaters 450 3.8
Repai r and mai nt enance thernopl astic 650 5.4
coat i ngs
Roof coatings 250 2.1
Rust preventative coatings 400 3.3
Sandi ng seal ers (other than | acquer 550 4.6
sandi ng seal ers)
Seal ers (including interior clear wood 400 3.3
seal ers)
Shel | acs:
C ear 730 6.1
Opaque 550 4.6
St ai ns:
Cl ear and sem transparent 550 4.6
Opaque 350 2.9
Low sol i ds 1200 1.0P
Stain controllers 720 6.0
Swi mmi ng pool coatings 600 5.0

Ther nopl astic rubber coatings and nastics 550 4.6
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TABLE 1 OF SUBPART D - VOLATILE ORGANI C COVPOUND (VOC) CONTENT
LIMTS FOR ARCHI TECTURAL COATI NGS( Cont i nued)

Pounds per
Coati ng category Granms per liter gal | on@
Traffic marking coatings 150 1.3
Var ni shes 450 3.8
WAt er proofing sealers and treatments 600 5.0
Wbod preservatives:

Bel ow ground wood preservatives 550 4.6
Cl ear and sem transparent 550 4.6
Opaque 350 2.9
Low sol i ds 1200 1.0P
Zone mar ki ng coatings 450 3.8

8English units are provided for information only. Enforcement of the rule will be

based on the nmetric units.

Punits are grams of VOC per liter (pounds of VOC per gallon) of coating, including
wat er and exenpt conpounds, thinned to the maxi mum thinning recomrended by the
manuf act urer.
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If a coating is marketed in nore than one of the
coating categories listed in table 1 of this subpart, the
manuf acturer or inporter nust conply with the | onest
applicable VOC content |limt, unless an exception is
specified in 859.402(c) of the rule. These exceptions were
devel oped to clarify which VOC content limt applies in
situations where inherent overlap exists between category
definitions. For exanple, varnishes used on wood fl oors
were not intended to be subject to the nore stringent
emssion limt for floor coatings. Therefore, an exception
paragraph is included in the rule stating that varnishes
recomended for use on floors are subject to the VOC content
l[imt for varnishes, and not the [imt for floor coatings.

Manuf acturers and inporters of recycled coatings are
given the conpliance option of calculating an adjusted-VOC
content. Manufacturers and inporters of recycled
architectural coatings are defined as those that coll ect,
reprocess, and market coatings that contain a percentage of
post - consuner coating. Such use is environnentally
beneficial because it reduces the amobunt of waste from
architectural coatings that would otherw se result from
evaporation of VOC from unused coatings or of coatings sent
to landfills or el sewhere. The adjusted-VOC content
provi des regul ated entities sone credit for the anount of

post-consunmer material contained in the coating. The EPAis
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providing this credit to encourage recycling of unused
coatings. The adjusted-VOC content is determ ned by
mul ti plying the percentage of post-consuner content of the
coating by the VOC content of the recycled coating, which is
then subtracted fromthe VOC content of the end product. An
explicit equation for the calculation is given in the rule.

C. Exceedance Fee

The rul e includes an exceedance fee conpliance option.
This is an econom c incentive approach whereby nmanufacturers
and inporters may choose to conply with the rule by paying a
fee in lieu of neeting the VOC content limts for their
coating products. The fee is $0.0028 per gram ($2,500 per
ton) of excess VOC. The fee is cal cul ated using the anount
of VOC in excess of the applicable VOC content limt. The
exceedance fee is paid annually to the appropriate EPA
Regional O fice and is due no later than March 1 in the year
foll owi ng the cal endar year in which the coating is
manuf actured or inported.

D. Tonnage Exenption

The final rule also includes a tonnage exenption that
al l ows each manufacturer and inporter to sell or distribute
[imted quantities of architectural coatings that do not
conply with the VOC content limts and for which no
exceedance fee is paid. The tonnage exenption can be used

for multiple products, but the total mass of VOC cont ai ned
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in a single manufacturer’s or inporter’s exenpt coatings may
not exceed the anounts in table 2. The total mass of VOCis
cal cul at ed based on the vol une of coatings manufactured or
inported and the total VOC content of each of the coatings
for which an exenption is clained. To reiterate, the
calculation is based on the total nmass of VOC contained in
all exenpt coatings, not the difference between the VOC
content of each coating and the applicable VOC content |imt

in the rule.
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TABLE 2 OF SUBPART D - TONNAGE EXEMPTI ON

The total mass of VOC During the tinme period of...
contained in all exenpt

coati ngs conbi ned may not

exceed. ..

23 megagrans (25 tons) VOC [Iinsert date 1 year after
date of publication in the
FEDERAL REG STER] t hrough
Decenber 31, 2000

9 negagrans (10 tons) VOC Cal endar year 2002 and each
year thereafter
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E. Labeling

For coatings conplying wwth the VOC content limts in
table 1 of this subpart, manufacturers and inporters nust
provide the follow ng information on the |abel or lid of
each coating: (1) the date the coating was manufactured, or
a code indicating this date (this information may
alternatively be provided on the bottomof the can); (2) a
statenment of the manufacturer’s recommendati on regarding
thinning of the coating (does not apply to thinning with
water); and (3) either the VOC content of the coating in the
container, or the VOC content limt fromtable 1 of the rule
with which the coating nmust conply and with which it does
conply. (Any coating for which the exceedance fee or
t onnage exenption provision is being used nust be | abel ed
wth its VOC content because it would not be in conpliance
with the VOC content Iimts in table 1 of this subpart.)

| ndustrial nmaintenance coatings nust be |abeled with
one of several prescribed phrases indicating that the
coating is not intended for general consuner use. For
recycl ed coatings, manufacturers and inporters nust indicate
t he post-consuner coating content on the container |abel or

lid.
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F. Recor dkeepi ng

There are no recordkeepi ng requirenents for coatings
conplying with the VOC content |imts in table 1 of this
subpart. However, the rule does include recordkeeping
requi renents for conpliance with the recycl ed coati ng,
exceedance fee, and tonnage exenption provisions.

For recycl ed coatings, the manufacturer or inporter
must keep records of the volunme of coatings received for
recycling, the volunme of coatings received that is unusabl e,
the volune of virgin coatings used with recycl ed coati ngs,
and the volune of final recycled coatings manufactured or
inported. In addition, manufacturers and inporters of
recycl ed coatings nmust keep records of the cal cul ati on of
adj ust ed- VOC cont ent s.

For compliance with the exceedance fee provisions,
manuf acturers and inporters nust keep records on an annual
basis for each coating of the VOC content, the VOC content
in excess of the applicable limt, and the vol une
manuf actured or inported. Mnufacturers and inporters nust
al so keep records of the calculation of fees, the annual fee
for each coating, and the total annual fee.

For the tonnage exenption, manufacturers and inporters
must keep records of the products clainmed under the

exenption, the VOC content and actual sales or distribution
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for each exenpt product, and the total mass of VOC cont ai ned
in all products clainmed under the exenption.

Al'l required records nust be retained for a period of
3 years in a formsuitable for inspection

Al t hough the retention of test data is not required by
this rule, the EPA encourages facilities to keep any
information resulting fromeither Method 24 or any ot her
acceptable nethod to determ ne conpliance. This information
will help the EPA make a prelimnary assessnent of
conpliance for the coatings subject to this rule. 1In the
absence of denonstrabl e indications of conpliance, the EPA
may require Method 24 testing by the facility in accordance
with 859.406(b).

G Reporting

Al manufacturers and inporters of subject coatings
must file an initial notification report listing the coating
categories fromtable 1 of this subpart that they
manuf acture or inport and the | ocations of facilities that
manuf acture architectural coatings in the United States.
The initial notification report nust be submitted no | ater

than [insert date 1 year after date of publication in the

FEDERAL REQ STER] or 180 days after the date that the

manuf acturer or inporter first manufactures or inports a

subj ect coating, whichever is |later.
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In addition, if a manufacturer or inporter uses a date
codi ng system an explanation of the coding system nust be
submtted with the initial report. Explanations of new
codes nmust be filed within 30 days after their first use.

There are no reporting requirenments beyond the initial
notification and date code explanation for manufacturers and
inporters who neet the VOC content limts in table 1. There
are additional reporting requirenents for manufacturers and
i nporters who choose to take advantage of optional
provi sions, including: (1) the calculation of an
adj ust ed- VOC content for recycled coatings (based on
post - consuner coating content); (2) the paynent of the
exceedance fee; and (3) the tonnage exenption. An annual
report is required for each of these provisions.

H. Compli ance Provisions

The rule specifies the procedure to determ ne the VOC
content of coatings subject to the rule. Although the EPA
has chosen Method 24 as the reference nethod for determ ning
conpliance wth the VOC content requirenents of this rule,
it is not the exclusive nethod for determ ning conpliance.
The manufacturer or inporter nay also use a different
anal ytical nmethod than Method 24 (if it is approved by the
Adm ni strator on a case-by-case basis), fornulation data, or
any ot her reasonable neans to determ ne the VOC content of

coatings. However, the EPA may require a Method 24 anal ysis
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to be conducted, and if there are any inconsistencies
between the results of a Method 24 test and any ot her neans
for determ ning VOC content, the Method 24 test results wll
govern. The EPA can use other evidence as well to establish
whet her or not a manufacturer or inporter is in conpliance
with the provisions of this rule.

[11. Summary of Considerations in Devel opi ng St andar ds

A. Basis of the Requl ation

Section 183(e) of the Act directs the EPA to regul ate
products using best available controls (BAC), and defines
BAC as:

the degree of em ssions reduction the Adm nistrator

determ nes, on the basis of technol ogi cal and econom c

feasibility, health, environnental, and energy inpacts,

i s achi evabl e through the application of the nost

ef fective equi pnent, neasures, processes, nethods,

systens or techniques, including chem cal

reformnul ati on, product or feedstock substitution,
repackagi ng, and directions for use, consunption,
storage, or disposal.

The statute thus enpowers the EPA to exam ne a variety
of considerations to use in determ ning the best neans of
obt ai ning VOC em ssion reductions froma given consuner or
comerci al product category. As discussed in the preanble
to the proposed rule (61 FR 32737, June 25, 1996), the
primary factors the EPA considered in determ ning BAC for
architectural coatings were technol ogi cal and econom c

feasibility, and environnental inpacts.
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Non-air environnental inpacts (solid waste and water)
and energy inpacts are expected to be m nimal and,
therefore, do not vary significantly anong vari ous VOC
control levels. Wth regard to health inpacts, the EPA has
concl uded that reductions in VOC em ssions and concom t ant
reductions in ozone will reduce health inpacts of exposure
to ozone.

For architectural coatings, the EPA determ ned that BAC
is the degree of em ssion reduction achievable through a
system of regul ation that encourages product refornulation
to meet the VOC content limts in table 1 of this subpart,
provi des an econom c incentive (the exceedance fee option)
to | ower VOC content of coatings, and allows for limted
exenption of coatings (the VOC tonnage exenption). The EPA
concluded that for this product category, pollution
prevention is the nost effective nmeans of achieving VOC
em ssion reductions. In wrking to conply with State VOC
rules over the past several years, the architectural
coatings industry has established product reformul ati on as
the nost technologically and econom cal ly feasible strategy
for reducing VOC em ssions. Refornulation can consi st of
m nor adjustnents in coating VOC contents or | arger
adj ustnents involving a change in resin technol ogy. The EPA
consi dered many factors in evaluating the econom c and

technol ogical feasibility of different VOC content |evels
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and different degrees of refornulation. These factors
i ncluded existing State and | ocal VOC em ssion standards,
coating VOC content and sales information, analysis of
coating technol ogi es, perfornmance consi derations, cost
consi derations, market inpacts, and stakeholder input. |In
addition, the EPA considered the relative contribution of
different coating types to overall VOC em ssions from
architectural coatings.

At proposal, the EPA requested conment on alternatives
to the proposed VOC content Iimts that would provide
flexibility, if additional tinme were needed or it was not
cost-effective to develop a | owVOC fornul ati on. Based on
comments received, the EPA included in the final rule an
exceedance fee (discussed in sections Il.C and V.1) and an
exenption for a certain tonnage of VOC content (discussed in
sections Il.D and V.Q.

The final VOC content limts in conjunction with the
exceedance fee and tonnage exenption reflect the EPA' s
determ nation of BAC and are based primarily on the 1990 VOC
Em ssions I nventory Survey, analysis of existing State rules
for architectural coatings, data obtained fromparticipants
in the regulatory negotiation, and information submtted by
coating manufacturers and other interested parties during
the course of the rule devel opnent and public coment

peri od.
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B. Stakehol der and Public Participation

The EPA proposed the architectural coatings rule and

publ i shed the preanble in the Federal Register on

June 25, 1996 (61 FR 32729). The EPA pl aced the proposed
regul atory text, BID, and Econom c |npact Analysis (EIA) in
a docket open to the public at that time and nade them
available to interested parties. The EPA solicited conments
at the tinme of the proposal. To provide easier access by
the public, the EPA subsequently published the proposed

regul atory text in the Federal Reqgister on Septenber 3, 1996

(61 FR 46410) and extended the comment period from August 30
to Septenber 30, 1996. The EPA agai n extended the conment
period to Novenber 4, 1996 (notice published at 61 FR 52735,
Cct ober 8, 1996).

To provide interested persons the opportunity for oral
presentation of data, views, or argunents concerning the
proposed architectural coating rule, the EPA held a public
hearing in Durham North Carolina on July 30, 1996
Ni net een speakers presented oral testinony at this hearing.
The EPA hel d another public neeting to discuss issues
related to the inpact of the proposed rule on smal
manuf acturers in Rosenont, Illinois, on August 13, 1996.
There were 77 persons who participated in the neeting, and

18 speakers presented oral testinony.
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The EPA received over 200 conment letters on the
proposed rule. Conmmenters included coating manufacturers
and inporters, State regulatory agencies, trade
associ ations, environnental groups, the United States
mlitary, and others. The EPA has carefully considered the
coments and has nmade changes to the proposed rul e where
determ ned by the Admnistrator to be appropriate. The nost
significant comments and responses are discussed in
section V of this preanble. A detailed discussion of al
significant comments and responses on the rule itself can be
found in the architectural coatings BID, which is referenced
in the ADDRESSES section of this preanble.

A separate docunent in today’ s Federal Reqister

contains a sunmary of public comments and the EPA s
responses regardi ng the section 183(e) study, the Report to
Congress, the list of consuner and commercial product
categories selected for regulation, and the schedul e for
regul ati on.

V. Summary of |npacts

A Envi ronnental | npacts

1. VOC Reductions

The standards will reduce nationw de em ssions of VOC
fromarchitectural coating products by an estinmated
103,000 My/yr (113,500 tpy). These reductions are conpared

to the 1990 baseline em ssions estimate of 510,000 My/yr
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(561,000 tpy). This reduction equates to a 20-percent
reduction, conpared to the em ssions that woul d have
resulted in the absence of these standards.

2. Health Effects

Because VOC are precursors to ozone formation, the VOC
reductions fromarchitectural coatings will contribute to a
decrease in adverse health effects that result from exposure
to ground-level ozone. These health effects result from
short-term or prolonged exposure to ground-|evel ozone and
i nclude respiratory synptons, effects on exercise
performance, increased airway responsiveness, increased
susceptibility to respiratory infection, increased hospital
adm ssions and energency roomyvisits, and pul nonary
i nflammation. Avail able information al so suggests that
| ong-term exposures to ozone may cause chronic health
effects (e.g., structural damage to lung tissue and
accel erated decline in baseline |lung function).

3. Secondary Air, Water, and Solid WAste | nmpacts

No significant adverse secondary air, water, or solid
waste inpacts are anticipated from conpliance with these
standards. Cenerally, coating refornulation, a pollution
prevention technique, will be used to conply with these
standards. In cases where conversion from sol ventborne to
wat er borne coatings is the nethod used to achi eve

conpliance, an increase in wastewater discharge may occur if
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waste fromthe manufacture of waterborne coatings is
di scharged by manufacturers to publicly owned treatnent
wor ks. The provisions for recycling of coatings in the rule
may potentially reduce the anount of coating discarded as
solid waste.

The regul ati ons do not inpact existing product
inventories. Products manufactured before the conpliance
deadline are not affected. Excluding existing product
inventories fromthe regulations will elimnate any
increnmental solid waste increase due to discarded, unsold
products. The new products are not expected to require any
nor e packagi ng than existing products, and thus the vol unme
of di scarded packagi ng shoul d not increase.

B. Ener gy | npacts

The EPA anticipates that there will be no increase in
nati onal annual energy usage as a result of this rule. The
standards do not require the use of air pollution control
devi ces, which can affect energy use.

C. Cost and Econonmic | npacts

Si xty-four percent of the products included in the 1990
i ndustry survey neet the VOC content Iimts in this rule
and, therefore, there wll be no costs to refornul ate these
products. The manufacturer of an architectural coating that

does not neet the VOC content limts in table 1 of this
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subpart, will be required to refornulate the product if it
will continue to be marketed, unless the manufacturer
chooses to use an alternative conpliance nechani sm such as
t he exceedance fee or tonnage exenption provisions. The EPA
presunes that manufacturers wll choose the option that is
nost advant ageous to them but each option inposes costs,
sone of which will be passed on to consuners in the form of
noder ately higher prices and sone of which will be borne
directly by the manufacturers.

The cost for reformul ati ng nonconpli ant products
depends on the level of effort required to devel op a new
product (e.g., research and devel opnment and market testing
expendi tures) and how these expenditures are incurred over
time. Based on coments received at proposal and the
original data presented at proposal, the EPA revised its
estimate of the cost to refornmulate a product froma | unp-
suminitial investnent of $250,000 to $87,000 (in 1991
dollars), which is annualized to an upper bound val ue of
$14,570 per refornulation (see Section V. Mof this preanble
for further discussion). Although variations are likely to
exist, for purposes of this analysis, this refornulation
cost estimate is assuned to be the sane for all product
types and variations, so the value is independent of VOC
content and the annual sales volunme of the product. O her

costs and cost savings associated with refornmul ation are
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i kely, but could not be quantified. These costs are
di scussed qualitatively in the EIA. Reformulation costs are
di rect costs inposed on manufacturers of nonconpli ant
products. Based on public comrents, the EPA found that in
the traffic markings category, the user of the coating may
have to nodify technol ogy or purchase new equi pnent to apply
the coating. This additional cost is not considered a
direct inpact because it occurs as a result of restrictions
on coating manufacturers, but the cost is borne by the user
of the coating rather than the manufacturer. Neverthel ess,
the EPA exam ned the indirect inpacts of this category
because the changed equi pnent costs are so directly related
to the change of fornulation. The EPA estinmates that
changes in traffic marking equi pnent may cost up to
$3 million annually (in 1991 dollars). For other regul ated
categories, it is not anticipated that new equi pnment or
other indirect costs will be incurred to apply conpliant
coat i ngs.

Based on the information above, inplenentation of this
regulation is estimated to result in national annualized
costs of approximately $25.6 mllion (in 1991 dollars).

(For the benefit of readers, this value is equivalent to
approximately $29 million in 1996 dollars.) This estimate
includes $0.6 nmillion in costs for manufacturers and

inporters that the EPA anticipates wll take advantage of
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the alternative exceedance fee conpliance provision. The
rul e does not inpose nonitoring requirenents (and associ at ed
costs), but ensures conpliance through recordkeeping,
reporting, and | abeling requirenents. The annual cost for
these requirenents is expected to be approximately $2.5
mllion. Therefore, the EPA estimates the total cost
associated with the rule to be $28 mllion per year (1991
dollars) (or $32 million in 1996 dollars). |In conparison,
the 1991 val ue of shipnents for this industry was $6.3
billion. Thus, the estimated costs anmount to roughly
0.4 percent of the baseline revenues for this industry.

The estimated cost-effectiveness of the rule is $270
per megagram ($250 per ton) of VOC em ssion reduction. This
cost per nmegagram of VOC em ssion reduction makes the
architectural coatings rule an econom cally efficient neans
of obtaining VOC em ssion reductions, when conpared to the
cost per megagram of reduction potentially avail able through
ot her control neasures. As a result of the costs discussed
above, the EPA anticipates that the average change i n market
prices and out put across all market segnents are m ni mal,
with an average estimated i npact of |ess than one-tenth of
1 percent of baseline val ues.

The EPA believes the estimates of total cost and
associ ated econom c i npacts are conservatively high. Since

t he best avail abl e data on VOC content of architectural
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coatings is from 1990, and the final rule has VOC content
requirenents simlar to State rules which have been enforced
since 1990, the EPA believes the estimted nunber of
refornmul ations and/or their reformul ation cost that result
fromthis action may be overstated in that the conpliant
products devel oped by nmanufacturers to conply with various
State rules can be used to neet the requirenents of the
Federal rule. The EIA also takes a conservative approach to
several assunptions to produce an upper bound estimte of
soci al cost.

V. Significant Comments and Changes to Proposed Standards

A conpl ete summary of public comrents on the
architectural coatings rule and the EPA s responses are
presented in the Architectural Coatings BID as referenced
in the ADDRESSES section of this preanble. The EPA received
many conmments addressing a wide variety of issues in the
proposed rule for architectural coatings. After careful
consi deration of these comments, the EPA has nade a nunber
of changes to the proposed rule. The major changes nade to
the rule since proposal include: (1) clarification of the
definitions of “architectural coating,” “coating,”
“Inporter,” “manufacturer,” and “paint exchange,”

(2) addition of definitions for “inported” and
“manuf actured,”; (3) clarification of which standards apply

to overl apping coating categories; (4) changes to the
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definitions and VOC content |[imts for certain categories;
(5) addition of certain new coating categories; (6) addition
of the exceedance fee provision; (7) deletion of the
vari ance provisions; (8) addition of an exenption for
prescri bed quantities of coatings (tonnage exenption);
(9) addition of adm nistrative provisions; and
(10) reorganization and reformatting of the rule for
clarity.
The foll ow ng sections of the preanble discuss the nost
significant issues raised by coomenters and the EPA's
responses to them

A. Nati onal Rul e Versus Control Techni ques Gui deli nes

The EPA requested conment on whet her and how a CTG
approach woul d be as effective as a national rule in
reduci ng VOC em ssions fromarchitectural coatings in ozone
nonattai nnment areas. Section 183(e) of the Act authorizes
the Adm nistrator to issue a CTGin lieu of a national rule
if the CTGw Il be substantially as effective in reducing
VOC em ssions in ozone nonattai nnent areas.

Over 20 commenters stated that they support a nationa
architectural coatings rule. Comenters who supported a
national rule with VOC content [imts stated that conplying
with a single uniformregul ation woul d be | ess burdensone,
and nore cost-effective than complying with many different

standards in different States. Commenters al so stated that
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smal | manufacturers and inporters are less |likely to have
the resources necessary to produce different |ines of
products to neet varying standards for different areas of
the country. Furthernore, many commenters pointed out that
coatings are wdely distributed and easily transported from
attai nment areas to nonattainnment areas. Therefore,
regul ati ng products only in nonattai nment areas would be a
| ess effective strategy, and a nore difficult one to
enf or ce.

Seven comenters stated that they support a CTGin lieu
of a national rule. Comenters favoring a CTG generally
contended that section 183(e) targets VOC em ssions in
nonattai nnent areas, and that a national rule is not
warranted. The commenters stated that a CTG woul d be nore
appropriate since issuance of a CTGrequires States to
i npl emrent standards only in nonattai nnent areas. According
to these commenters, allow ng coatings manufactured or
inported in attainnent areas to remain unregul ated woul d
provi de market niches for small manufacturers and inporters.
Sone commenters al so argued that consuners in attainnent
areas shoul d not have to forego the alleged benefits of
hi gher VOC content coati ngs.

Several commenters noted that, even with inplenentation
of a national rule, States can pronul gate nore stringent

standards. Therefore, even a national rul e does not ensure
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uni form nati onwi de VOC standards. Sone commenters urged
cooperation and di scussion between the EPA and States that
consi der inplenenting standards nore stringent than the
national rule.

The EPA has concluded that a national rule is the nore
ef fective approach for reducing em ssions from architectural
coatings for the follow ng reasons. First, the EPA believes
that a national rule is an appropriate neans to reduce
em ssions from products that are, by their nature, easily
transported across area boundaries, and many are w dely
distributed and are used by wdely varied types of
end-users. For many such products, the end-user nay use
themin different |ocations fromday-to-day. Because the
products thenselves are easily transportable, a national
rul e woul d preenpt opportunities for end-users to purchase
such consuner and commerci al products in attai nnent areas
and then use themin nonattainnment areas, thereby
ci rcunventing the regul ati ons and underm ning the decrease
in VOC em ssions in nonattai nnent areas. . The EPA,
therefore, believes that a national rule with applicability
to products, regardless of where they are marketed, is a
reasonabl e nmeans to ensure that the regulations result in
the requisite degree of VOC em ssion reduction.

Second, the EPA believes that national rules with

nati onw de applicability may help to mtigate the inpact of
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ozone and ozone precursor transport across sone area
boundaries. Recent nodeling perfornmed by the OTAG and
ot hers suggests that in sone circunstances VOC emtted
out si de nonattai nment area boundaries can contribute to
ozone pollution in nonattai nnent areas, for exanple, by
traveling into neighboring nonattainment areas. The EPA has
recogni zed the potential for VOC transport in the
Decenber 29, 1997, “Cuidance for Inplenmenting the 1-hour
Ozone and Pre-Existing PMg NAAQS" concerning credit for VOC
em ssion reductions towards rate-of-progress requirenents.
The gui dance indicates that the EPA may give credit for VOC
reductions within 100 kil onmeters of nonattainment areas. In
addi tion, the June 1997 recomendati ons made by OTAG
supported the EPA' s use of VOC regul ations that apply to
bot h nonattai nment and attai nment areas to inpl enent
section 183(e) of the Act for certain products. The
particul ar product categories OTAG cited for national VOC
regul ations are autonobile refinish coatings, consuner
products, and architectural coatings. The EPA believes that
regul ation of products in at |east sonme attainment areas is
necessary to mtigate VOC em ssions that have the potenti al
to contribute to ozone nonattai nnent in accordance with
section 183(e) of the Act.

Based on these considerations, and considerations of

the effectiveness and enforceability of em ssion controls,
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the EPA has determned that a CTG for architectural coatings
woul d not be substantially as effective as a national rule
in reducing VOC em ssions in ozone nonattai nment areas.

A maj or trade association representing many
architectural coating manufacturers provided conments
supporting a national rule that applies to all areas as the
nost efficient regulatory mechanismfromthe perspective of
mar keting and distribution of products. |In addition,
comments froma nunber of small and | arge manufacturers
favored a national rule to encourage uniformty in
regulation from State to State, and thereby m nim ze
significant costs and burdens associ ated wi th understandi ng
and neeting differing State and | ocal requirenents.

The EPA al so received sonme conments suggesting that a
national rule apply only in nonattai nnent areas. The EPA
believes that rules applicable only in nonattai nnment areas
woul d be unnecessarily conpl ex and burdensone for many
regul ated entities to conply with and for the EPA to
adm nister. The potentially regulated entities under
section 183(e) are the manufacturers, processors, whol esale
di stributors, or inporters of consunmer and conmerci al
pr oduct s. For these three product categories, EPA believes
that regulations that would differentiate between products
destined for attainnent and nonattai nnment areas should

adequately insure that only conpliant products go to
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nonattai nnent areas. For such a rule to be effective, EPA
believes that this woul d necessitate requiring regul ated
entities to track their products and control their
distribution, sale, and ultimte destination for use to
insure that only conpliant products go to nonattai nnent
areas. The EPA notes that for architectural coatings,
regul ated entities do not currently track or control
distribution of their products once they sell themto retai
distributors. Although the EPA recogni zes that sonme product
lines in some product categories may only be distributed
regionally in areas that are already in attainnment, the
| arge majority of the product lines will be distributed
nationally. Regulations targeted only at nonattai nnent
areas could, thus, inpose significant additional burdens
upon regul ated entities to achieve the goals of
section 183(e).

By conparison, existing State regulations in sone
i nstances apply to a broader range of entities, including
retail distributors and end-users. Gven the Iimtations of
section 183(e) as to regulated entities, the EPA believes
that regul ations applicable to both attai nnment areas and
nonattai nnent areas is a reasonable nmeans to ensure use of
conpl yi ng products where necessary, while avoiding
potentially burdensone inpacts and | ess reliable nechanisns

to achi eve the goals of section 183(e).
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The EPA expects a national VOC rule for architectural
coatings to encourage uniformty in requirenents across the
country. Many States nmay choose to rely on the EPA rule
rat her than adopt their own requirenments. The EPA s
consideration of this factor, however, is not neant to inply
that it would be inappropriate for States to devel op nore
stringent |levels of controls where necessary to attain the
ozone standard. Sone States, particularly those with | ong-
standi ng and significant nonattai nnent problens, nmay need
addi tional em ssion reductions to achieve attai nment of the
NAAQS and may need to adopt or maintain nore stringent
requi renents for consuner products |ike architectural
coatings in order to help reach attai nnent of the ozone
NAAQS. The final rule has been anended to include
provisions in 859.410, State authority, to clarify that
States are not restricted by this rule in establishing and
enforcing their own additional standards and limts.

The consultation provisions of section 183(e)(9) of the
Act are designed to pronote uniformty in such cases where
States or |ocal areas need to adopt requirenents other than
t hose promul gated by the EPA. Section 183(e)(9) requires
the EPA to provide relevant information and studies
requested by any State. The EPA expects such consultation
and cooperation to result in States devel opi ng options for

regul ation that will be conpatible with other States and
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wi th the national standards. The EPA considers a national
VOC rule an inportant elenment in pronoting consistency anong
architectural coating standards.

B. Applicability and Requlated Entities

1. Subject Coatings

The EPA received several comments requesting
clarification regarding the definition of “coating” and what
particul ar coatings are subject to the architectural
coatings rule. The EPA has nodified the definition of
“coating” so that it no |longer defines a coating as an
application that creates a fil mwhen applied. The revised
definition states that a coating is a “material applied onto
or inpregnated into” a substrate. The EPA did not intend to
[imt rule applicability to filmbuilding products.

Comrent ers questi oned whet her coatings reconmmended for
both architectural uses and non-architectural uses would be
subject to the rule. The comenters al so questi oned whet her
shop-applied and factory-applied coatings woul d be subject.
Addi ti onal comrenters requested clarification as to whether
adhesi ves are subject to the rule.

The architectural coatings rule applies to coatings
"recomended for field application to stationary structures
and their appurtenances, to portable buildings, to
pavenents, or to curbs." Therefore, the rule does not apply

to coatings that are marketed solely for shop application,
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such as in a manufacturing setting, or coatings marketed
solely for application to non-stationary structures, such as
aircraft and ships. However, a coating that is recomended
by the manufacturer or inporter for use as an architectural
coating is subject to the architectural coatings rule even
if the coating is also reconmmended for non-architectural
uses. The fact that a coating regul ated by the
architectural coatings rule may al so be subject to other
rules wwth different requirenents does not alter the
manuf acturer’s or inporter’s obligation to neet the
requi renents of the architectural coatings rule.

The EPA did not intend to regul ate adhesives of any
kind in the architectural coatings rule. The EPA intends to
regul ate i ndustrial adhesives as a separate product category
under section 183(e) authority.

To clarify the EPA's intent regardi ng what products are
covered by this final rule, the definition of architectural
coating has been revised to exclude adhesives and coatings
recommended solely for shop application or for application
to non-stationary structures. For additional clarity,
definitions of "adhesive" and "shop application" have al so
been added to the final rule.

The EPA has added definitions of “inported” and
“manuf actured” to the final rule to clarify the point at

whi ch an architectural coating beconmes subject to the
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requirenents in the rule. The final rule also includes
additional |anguage in the definitions of “inporter” and
“manufacturer” to clarify that all divisions of a conpany,
subsi di ari es, and parent conpanies are considered to be a
single inporter or manufacturer for the purpose of this
rul e.

2. Requl ati on of Processors

Section 183(e)(1)(C) of the Act allows the regul ation
of processors of consunmer and commercial products. For the
proposed architectural coatings rule, the EPA considered
regul ati ng processors as well as manufacturers and
inporters. “Processors” would be defined as individuals who
add organic thinner to coatings in a comrercial or
industrial setting at the point of application. The EPA s
concern was to provide a neans to enforce against thinning
of coatings beyond manufacturers' recommendations. Thus,

t he EPA considered a provision to prohibit an applicator
fromusing organic solvents to thin a coating beyond the
manuf acturer’s recomendati on.

In the proposal preanble (61 FR 32737), the EPA
request ed comment on the possible regulation of processors
under the architectural coatings rule. Commenters generally
opposed the regul ation of applicators, arguing that: (1)
over-thinning is not likely to occur since the proposed VOC

content limts are reasonable; (2) rules pronul gated under
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section 183(e) of the Act are not intended to apply to
end-users or applicators; and (3) restrictions on thinning
at the point of application would be difficult to enforce.
The comenters stated that the term "processors" was
intended to nean entities that repackage coating naterials
or further enhance finished products before they are offered
for sale to end-users.

The final rule does not include processors as a
regul ated entity. The EPA believes that end-users’
conpliance wth thinning restrictions for architectural
coatings would be difficult to enforce in practice.
| nstead, the EPA has determned that it wll be nore
effective to guard agai nst excessive VOC em ssions from
thinning by taking into account the anount of thinning in
advance. Thus, the final limts are expressed as VOC
content of coating “thinned to the manufacturer’s maxi mm
recomendation.” The EPA believes that these |imts provide
adequat e assurance that conpliant coatings wll be
manufactured to performoptimally with recomrended t hinning.
Regul ati on of processors would not add significantly to the
effectiveness of the rule.

C. General Comments on Determ nation of Best Avail abl e

Controls
Many comrenters provided general comments on the

overall stringency of the VOC content Iimts in the proposed
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rule. One group of commenters, conposed mainly of
manuf acturers and trade organi zati ons representing coating
users and manufacturers, stated that the VOC content |imts
in the proposed rule represent BAC and are technol ogically
and econom cally achievable. One of these commenters,
representing a national association of coating
manuf acturers, stated that the proposal recogni zed the need
for solventborne coatings in certain specialty areas, as
well as in sonme nore general usage categories, and
adequately addressed the fact that the sane coating nust be
able to performin all regions and climtes of the United
States. Another comrenter, representing a national
associ ation of coating users, stated that the proposed
l[imts fit squarely within current technol ogies and are
consistent wth various existing State regul ations. And
finally, a comrenter representing another national trade
associ ation of coating users, stated that the proposed table
of VOC content limts wll not significantly increase
construction costs and will not appreciably reduce coating
per f or mance.

A second group of comrenters, mainly conposed of
i ndividual State regul atory agencies, organi zations of State
and regional regul atory agencies, and environnental groups,
stated that they did not support the VOC content limts in

the rul e because they believe they are too lenient. Two of
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the comenters, representing environnental groups, contended
that the EPA's BAC determ nation did not include
consi deration of |ower VOC coatings that have been devel oped
since 1990. Several of the comrenters cited the existence
of nore stringent State and |ocal architectural coating
regul ati ons that have been in place for nany years as
evi dence that the proposed limts do not represent BAC.
Several of the comrenters added that the proposed rule falls
short of State VOC reduction goals and may result in the
St ates adopting nore stringent control nmeasures for this
source category and for other source categories. The
majority of the commenters in this group supported an
alternative, nore stringent, table of VOC content limts
submtted by one of the cormmenters. (The commenter al so
suggested a second phase of l[imts that would take effect in
the future. For comments and responses regarding the
suggest ed second phase of limts, see section V.P of this
preanble). The alternative table contains nore stringent
limts for several categories and woul d achi eve a 30- percent
em ssion reduction (calculated on a solids basis). The nore
stringent VOC content limts in the table are based on the
1989 California Air Resources Board Suggested Contr ol
Measur e.

Finally, a third group of comrenters, conposed nmainly

of coating manufacturers, did not support the limts in the
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rul e because they believe they are too stringent. These
commenters stated that | ow VOC products (i.e., products
nmeeting the proposed standards) do not performas well as
hi gher - VOC (non-conpliant) products. These commenters
clainmed that | ow VOC coatings are too thick and require
considerable thinning to apply, are less durable and require
nore frequent repainting, and exhibit poor gl oss properties.
Two of the comrenters explained that these performance
probl ens could result in nore em ssions, rather than |ess.
Two of the comenters stated that avail able paint raw
materials are not adequate to reformul ate every non-
conpliant coating the paint industry offers and still neet
custoner performance requirenents. One comenter stated that
the proposed rule will require a massive reformul ation of
products in the paint and coating industry. The conmenter
cl ai med that sonme organi zations were supporting lower limts
based on inproper data or based on environnmental conditions
that do not represent circunstances in other areas.

The EPA believes that the final rule represents BAC
Best avail able control is "the degree of em ssions reduction
that the Adm nistrator determ nes on the basis of
t echnol ogi cal and econom c feasibility, health, and energy
i npacts, is achievable.” |In developing the rule, the EPA
consi dered many factors in evaluating the econom c and

technol ogical feasibility of different VOC content |evels
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and different degrees of product refornmulation. These
factors included: (1) limts in State/local regul ations;
(2) coating VOC content and sales information;
(3) performance considerations; (4) cost considerations; and
(5) market inpacts.
The sources of information for these factors included:
(1) pre-proposal letters; (2) the 1992 industry survey
(collected 1990 data); (3) public comments on the proposed
rule; (4) followup discussions with commenters to gather
addi tional technical information; (5) State/l ocal
regul ati ons and pre-proposal discussions with State/l ocal
regul ators; (6) input fromcoating manufacturers and ot her
st akehol ders; and (7) EPA expertise. Considering all these
factors, the EPA concluded that the VOC content limts in
table 1 of the rule, along with the exceedance fee
provi sions and the tonnage exenption, represent BAC for
architectural coatings. The EPA s process for devel oping
BAC was described in the proposal preanble (61 FR 32737) and
is further discussed in the foll ow ng paragraphs.

Technical feasibility and coating perfornmance i ssues.

Thr oughout devel opnment of this rule, there has been debate
anong st akehol ders over the degree to which the VOC content
in architectural coatings can be reduced and on the

performance characteristics of | owVOC coatings. The term

"performance” refers to the coating qualities that are
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acceptable to consuners and that maxim ze the interva
requi red between repainting. Performance is particularly
difficult to assess. As discussed in the preanble to the
proposed rule (61 FR 32738), these acceptable qualities can
vary significantly depending on the consuner and the coating
category. There is no consensus within the architectural
coatings industry on standards by which to eval uate
accept abl e coating performance. Therefore, the EPA
requested comrent on the technological feasibility of the
limts in the proposed table of standards and on performance
i ssues. The proposal requested docunentation, tests, and
factual evidence to support or refute clainms about
performance and the technol ogical feasibility of |ow VOC
syst ens.

The EPA evaluated all data that were submtted by
comenters pertaining to the feasibility of the rule and
sought additional information that was reasonably avail abl e.
In evaluating the degree of em ssion reduction that
represents BAC, the EPA took into consideration that these
requi renents would apply to all areas of the country and to
all manufacturers and inporters of architectural coatings
wWithin a specific tinme frane (i.e., approximately 1 year
from pronul gation). Based on the public coments received,
a nunber of changes were nade to the proposed rule. These

changes are discussed in section 2.2.4 of the BID (Coating
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Categories and VOC Content Limts). [In sone cases,
commenters clainmed that the rule is not feasible or does not
represent BAC, but provided no data to support the general
claim In such cases, the EPA sought additional information
t hat was reasonably avail able and considered the coments in
the context of the overall BAC decision, but often found no
basi s for making substantive changes to the proposed rule.

Rel ationship of BACto State and | ocal requl ations.

State and | ocal regulations were one of the primary factors
used by the EPA to develop BAC. As stated in the proposal
preanble (61 FR 32737), State and | ocal architectural
coating requirenents were used prior to proposal as a
starting point in determ ning "what categories and
associated VOC limts mght constitute the degree of

em ssions reduction that represents BAC." After proposal,
the EPA used State and | ocal architectural coating
requirenents as a primary factor in the evaluation of public
coments on the proposed VOC content |imts.

However, the EPA does not agree with conmmenters who
believe that, at a mninmum BAC for the national rule should
be equivalent to or nore stringent than the | owest em ssion
limts that exist in any State regulation (as presented in a
tabl e of standards by one commenter). In the devel opnent of
a national rule under section 183(e), the EPA has the

obligation to determne that the emssion limts are
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technol ogically and econom cally feasible on a national
scale. State and local VOC limts are based on coating
performance under the | ocal neteorological conditions and
patterns of coating demand, sonme of which may be very
different than in other |ocations. Mreover, based on |ocal
air quality and existing regulatory prograns, a State or
| ocal agency may set rules based on a bal anci ng of
t echnol ogi cal, econom c, and environnmental factors that
m ght differ fromthe bal ance appropriate for a national
rul e.

Therefore, the EPA departed fromthe State and | ocal
requi renments where other factors, such as information on VOC
content and sal es, perfornmance, costs, and narket effects
indicated that the limts were not technologically or
economcally feasible on a national scale.

The role of the exceedance fee and tonnage exenption in

BAC. Wile the EPA believes that the technol ogy exists to
nmeet the limts in table 1 of this subpart, sone

manuf acturers may need nore tinme beyond the conpliance
deadline to obtain the necessary technology. Still other
manuf acturers may find that reformulati on of sonme of their
specialty products that are produced in | ow volune is not
cost-effective. The exceedance fee and tonnage exenption
provi sions were included in the final rule to mnimze

i npacts on the supply of coating products and to avoid
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unnecessary inpacts upon small nmanufacturers. The
exceedance fee (discussed in section 2.4 of the BID) is
intended to all ow manufacturers and i nporters additi onal
time to develop | ow VOC formul ati ons while providing an
appropriate economc incentive to encourage refornulation.
The tonnage exenption (see section 2.2.1.2 of the BID) is
intended to all ow manufacturers and inporters the
flexibility to continue to market certain |ow vol une product
lines where refornul ation of a specialty product used for
uni que applications may not be cost-effective. The EPA
anticipates that use of the tonnage exenption and exceedance
fee wll reduce the potential VOC em ssion reductions of the
rule by only a small percentage and that foregoing this
portion of the reductions to achieve other objectives of the
BAC anal ysis is an appropriate bal ancing of the rel evant
factors to achieve BAC reductions. The EPA believes that
all available data indicate that the systemof regulation
adopted in the final rule, consisting of VOC content limts,
an exceedance fee provision, and a tonnage exenpti on,
reflects BAC for the architectural coatings category.

Consi deration of new | owVOC coatings. The EPA

recogni zes that the 1992 industry survey that the EPA used
as one of the factors for devel opi ng BAC col | ected 1990
data. Although the data in this survey are now 7 years ol d,

they still represent the nost conplete set of data for the
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architectural coatings industry (the survey captured
approxi mately 75 percent of the coating volune). In
addition, the industry survey was only one of the many
factors used in determining BAC. Information on advances
since 1990 were obtained fromover 300 pre-proposal letters,
over 200 public coment letters, over 40 foll ow up tel ephone
calls, and information obtained from State regul atory
agencies. The EPA believes that the final rule represents
BAC based on the survey database and other data available to
t he EPA.

The EPA acknow edges that there are coating
technol ogies in existence with VOC contents | ower than those
listed in table 1. However, section 183(e) of the Act does
not require the EPA to set BAC at the | evel of the | owest-
VOC product. It requires that the EPA determ ne BAC based
on "the degree of em ssions reduction that the Adm nistrator
determ nes on the basis of technol ogical and econom c
feasibility, health, and energy inpacts, is achievable.” To
determ ne whether a nore stringent rule would neet the
criteria for BAC, the EPA would need to undertake additional
study of the recent technol ogical devel opnents for the
architectural coatings category. As discussed in
section 2.6 of the Architectural Coatings BID (see ADDRESSES
section of this preanble), such an additional study is under

consi der ati on. However, the EPA does not believe it would
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be appropriate to delay issuing this rule to await the
results of that additional study.

D. Changes in Proposed Coating Categories

Several comenters addressed the selection of the
coating categories to which the rule applies and the VOC
content limts for specific categories. |In response to
t hese comments, the EPA has nodified the definitions of
several of the proposed categories and has added seven new
coating categories. In addition, the EPA has nodified the
proposed VOC content limts for several categories based on
i nformation provided by coommenters. This section of the
preanbl e di scusses the changes nade to the requirenents for
t he proposed coating categories. (The new categories are
described in section V.E below.) A detailed discussion of
all of the comments and responses pertaining to the proposed
coating categories and their VOC content limts is contained
in section 2.2.4.3 of the Architectural Coatings BID (see
ADDRESSES section of this preanble).

Sone comment ers suggested changes and clarifications to
t he proposed category definitions. |In response to these
comments, the EPA has changed the definitions of a nunber of
the coating categories. The purpose of these changes is to
clarify which particular coatings are included in these

cat egori es.
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There were al so many requests to revise the VOC content
limts in the proposed rule. The EPA contacted many of the
comenters, nost of whom were coating manufacturers, to
obtain additional information in order to evaluate these
requests nore fully. Based upon consideration of the public
comments and additional information obtained since proposal,
t he EPA has changed the VOC content limts where deened
appropriate. In addition, the final rule provides a tonnage
exenpti on and an exceedance fee option. These provisions
provi de flexible conpliance options that accomodate the
need for higher VOC contents in unique or niche products,
and in limted-use products. The significant coments and
changes made with regard to the VOC content limts are
di scussed in the foll om ng paragraphs. The EPA's rationale
for each of these issues is explained nore fully in the
Architectural Coatings BID (see ADDRESSES section of this
preanbl e) .

Roof coatings and bitum nous coatings and mastics. One

commenter, a national trade association of roof coating
manuf acturers, supported the proposed VOC content limts for
roof coatings (250 granms per liter (g/l)) and for bitum nous
coatings and mastics (500 g/l), and the inclusion of al

bi t um nous coatings in the bitum nous coatings and mastics
category. Another comrenter suggested reducing the VOC

content limt for bitum nous coatings and mastics from 500
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g/l to 350 g/I. A third commenter suggested adopting one
roof coating category that includes bitum nous materials at
a VOC content |imt of 300 g/l, consistent with State
architectural coating rules. This commenter argued that the
proposed rule permtted bitum nous roofing naterials to
conply with a less stringent Iimt (500 g/l) than other
roofing materials (250 g/l) and that this discrepancy
afforded an unfair conpetitive advantage to the bitum nous
roofi ng products.

The EPA reviewed its basis for establishing the
proposed category for bitum nous coatings and mastics and
VOC content limt of 500 g/l and has decided to retain this
category and limt in the final rule. The EPA revi ewed
information submtted by a national trade association
conprised of 60 bitum nous and nonbitum nous coati ngs
manuf acturers and suppliers, before proposal (Docket Item
No. I1-D-56), regarding the conposition, specialized
manuf acture, performance, and use |imtations of these
coatings. According to this information, a significant
portion of these coatings are needed for repair and
mai nt enance of existing roofs as well as for installing new
roofing systens. The trade associ ation pointed out that
wat er borne bi tum nous coatings and mastics are not practical
in alnost all of the applications where sol vent borne

bi t um nous coatings and mastics are used and that coating
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per f ormance conpari sons between wat erborne and sol vent borne
bi tum nous coatings and mastics range fromgood to very
poor, depending on conditions. Another national trade
associ ation for roofing contractors, which has over 3,000
menbers represented in all 50 States, argued that there is
no viable alternative to sol ventborne bitum nous coatings in
many circunstances and pointed to bitum nous prinmers as an
exanple of this. According to this trade association, if
the VOC content Iimt were reduced by any significant anount
in these priners, the adhesion properties, the application
process, and the life of the roof would suffer dramatically.
Therefore, in order to satisfy performance requirenents of
bi tum nous coatings and mastics nationwi de, the EPA has
retained this category with a VOC content Iimt of 500 g/l
in the final rule.

Wth respect to the comments on the separate category
for roof coatings, the EPA has decided to retain the
category as proposed. Although there are several State
architectural coating rules that have a VOC content |imt of
300 g/l for roof coatings, the EPA believes that the
nati onal Roof Coatings Manufacturers Association’s support
(Docket Item No. |1V-D 181) of the proposed VOC content limt
for roof coatings at 250 g/l provides persuasive evidence

that this limt is achievable nationwide. Therefore, the
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EPA has retained the VOC content |imt of 250 g/l for roof
coatings in the final rule.

Concrete curing compounds. Several commenters

comented on the proposed VOC content |imt of 350 g/l for
concrete curing conmpounds, which are used predom nantly in
hi ghway construction. Seven commenters stated that the
proposed Iimt for concrete curing conpounds is achievable
based on existing technol ogy, and one of these commenters
mai ntained that the limt could be lowered to 300 g/I. On
t he ot her hand, one commenter took issue with the
achievability and performance at the proposed limt of

350 g/lI. The latter conmmenter suggested a VOC content limt
of 625 g/l for this category, arguing that the proposed
limt would elimnate nost concrete curing nenbranes from
the market, and that many conpani es do not sell curing
conpounds in States that have the 350 g/I limt.

In addition to consideration of these comments, the EPA
reviewed the VOC content |limts for this category in State
rules. Several States, including Arizona, California,
Massachusetts, New Jersey, and New York have had a VOC
content limt of 350 g/l for concrete curing conpounds for
several years. The availability of conpliant products in
these States suggests that the limts are achievabl e,
notw t hstandi ng that not all manufacturers have chosen to

market in those States. Based on the information provided
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by the commenters in favor of the proposed |limts and upon
the existing State rules, the EPA has concluded that the
proposed VOC content limt of 350 g/l for concrete curing
conpounds is technol ogically achi evabl e and has retai ned
this limt in the final rule.

G aphic arts coatings. Two comrenters indicated

concern about the performance of shop-applied graphic arts
coatings at the proposed VOC content |imt of 500 g/lI. One
commenter's specific concerns with coatings at this |evel
included difficulty in achieving variation in gloss |evels,
variation in the required drying tines in the drying room
(i mpl yi ng shop-applied coatings), need for greater
application anounts, and higher costs. Gaphic arts
coatings recommended by the manufacturer solely for shop
applications are not required to neet the 500 g/1I VOC
content limt. As discussed earlier, the EPA has revised
the definition of architectural coating to clarify that
coatings recommended by the manufacturer solely for shop
application are not subject to the rule. 1In addition, the
definition of graphic arts coatings has been nodified by
removing the reference to in-shop coatings, and a definition
of "shop application" has been added to the rule.

Based on a review of the 1990 VOC em ssion inventory

survey and State architectural coating rules, the EPA



64
determ ned that the 500 g/l VOC content limt for
field-applied graphic arts coatings should not be changed.

Shellac - clear. Two commenters requested that the EPA

raise the VOC content Iimt for clear shellac fromthe
proposed | evel of 650 g/I to 730 g/lI. The commenters
requested the higher level to acconmmopdate the degree of
thinning required for certain uses of shellac to neet
performance specifications. According to information
provi ded by one commenter, the elevated cost and limted
avai lability of shellac (referring to secretions of the |ac
beetle) mnimze the potential use of this product.

Based on a review of State architectural coating rules,
which limt clear shellac VOC content to 730 g/I, and the
i nformation provided by the cormmenters, the EPA has raised
the VOC content Iimt for clear shellac from 650 g/l to
730 g/l.

Nucl ear coatings. Four commenters objected to the

proposed 420 g/l VOC content limt for nuclear coatings, in
[ight of the 450 g/lI limt for industrial maintenance
coatings. The comenters pointed out that nucl ear coatings
must neet nore exacting performance specifications (set by
t he Nucl ear Regul atory Comm ssion) than industrial

mai nt enance coatings and, therefore, should not be subject
to a nore stringent VOC content |limt. One comenter was

al so concerned that the proposed Iimt offered no
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flexibility for cold weather thinning as provided in the
Shi pbui I di ng and Ship Repair (Surface Coating) National
Em ssion Standards for Hazardous Air Pollutants (NESHAP) for
this category.

The EPA agrees that the nuclear coatings category VOC
content limt should not be nore stringent than the VOC
content limt for industrial maintenance coatings since
nucl ear coatings are subject to sone of the sane extrene
environnental conditions as industrial maintenance coati ngs,
and nust al so neet further specifications and rigorous
requi renments of the Nuclear Regulatory Comm ssion. The
nucl ear coatings category is intended to include coatings
manuf actured for use at nuclear facilities to ensure
operational safety, and the definition requires that these
coatings nmeet various testing requirenments. The EPA expects
that a limted amount of coatings will be affected by this
change due to the various testing requirenents to qualify
for classification in this category and the |imted nunber
of nuclear facilities where such coatings are used. Al so,
as pointed out in the proposal preanble (61 FR 32739), this
is one of 17 specialty coating categories that did not
appear in existing State architectural coating rules, and no
data were collected in the 1990 VOC em ssions inventory

survey. In consideration of performance specifications for
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this category and the need to allow for thinning, the EPA
has raised the VOC content Iimt for the nuclear coatings
category to 450 g/I. This limt is the sane as the |imt
for industrial maintenance coatings.

Antifouling coatings. Two commenters requested a

hi gher VOC content limt for the antifouling coating
category (400 g/l proposed), and one of these commenters
specifically requested that the EPA increase the level to
450 g/lI. One of the commenters indicated that antifouling
architectural coatings are generally not applied at fixed
installations where painting conditions are nore easily
controlled, and that a thinning all owance shoul d be incl uded
to accommbdate application of the coating in cold weat her.
The EPA agrees with the commenters that the |imt for
antifouling coatings should be raised to allow for cold
weat her thinning. Also, simlar to nuclear coatings, these
coatings are subject to sone of the sane extrene
envi ronnental conditions as industrial maintenance coatings
and nust neet other rigorous requirenents, such as those
under the FIFRA. Mreover, this is one of 17 specialty
coating categories that did not appear in existing State
architectural coating rules, and no data were collected in
the 1990 VOC em ssions inventory survey. Therefore, the EPA

believes a | ow volune of coatings will be affected by a
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change to the proposed |imt. The final rule specifies a
VOC content Iimt of 450 g/lI for this category.

Fl oor coatings. One commenter suggested that the EPA

ei ther add an exenption paragraph to clarify that fl oor
coatings that neet the definition for industrial naintenance
coatings are subject to the industrial maintenance coating
VOC content Iimt of 450 g/lI or specify that the floor
coating category applies to floor coatings intended for
residential use. The commenter believed that high
performance fl oor coatings cannot achieve the 400 g/l VOC

| evel proposed for floor coatings. Although the conmenter
reportedly has devel oped | ower-perform ng systens that neet
the 400 g/l level, the commenter stated that they are not
acceptable for all applications.

Two comenters recommended that opaque floor paint be
regul ated at a 400 g/l VOC | evel. However, one of these
comenters requested clarification of whether the floor
coating category included clear floor finishes, such as
var ni shes.

The EPA has retained the floor coatings category, wth
a nodified definition, and VOC content limt of 400 g/l as
proposed. The floor coatings category includes opaque
coatings that have a high degree of abrasion resistance that
are formul ated for application to flooring, including but

not limted to decks, porches, and steps in a residential
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setting. The EPA did not intend to include floor coatings
that neet the definition of industrial maintenance coatings
under the floor coating category. The definition of floor
coating has been changed to specify that it applies to floor
coatings intended for use in a residential setting. Thus,
fl oor coatings that neet the definition of industrial
mai nt enance coatings are subject to only the industrial
mai nt enance coating category limt of 450 g/l.

Based on information fromcomenters, the EPA agrees
t hat opaque fl oor coatings should be subject to the 400 g/l
[imt as proposed. However, clear varnishes that may be
recommended for use as floor coatings are subject to the VOC
content limt of 450 g/l for clear varnishes. An exception
par agraph has been included in 859.402 of the rule to
clarify this category overl ap.

Wat erproofing sealers and treatnments. Eight commenters

provi ded assessnents of the achievability of the proposed
VOC content Iimt for waterproofing sealers and treatnents.
Fi ve comrenters suggested that the EPA raise the VOC content
l[imt, and two commenters suggested that the EPA lower it.
One comenter maintained that there is no need to

di stingui sh between cl ear and opague wat erproofing seal ers
and treatnents (600 g/l and 400 g/l, respectively) in the
rul e since many opaque seal ers penetrate the substrate and

performthe sane function as clear sealers. This
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manuf acturer requested a VOC content Iimt of 700 g/l for
all waterproofing sealers and treatnents and expl ai ned t hat
this level would still require reformul ati on of existing
t echnol ogi es. Anot her manufacturer has reported that it has
not been successful in refornmulating to neet the 600 g/l
| evel for clear waterproofing sealers and treatnents. On
t he ot her hand, one manufacturer strongly encouraged the EPA
to adopt a lower VOC content limt of 350 g/l applicable to
both cl ear and opaque wat erproofing sealers and treatnents
based on the VOC content of its products, which are
avai l abl e now i n the marketplace. Another commenter agreed
that the proposed levels for waterproofing sealers are
technol ogically and econom cal ly feasible.

Based on eval uation of the coments and a revi ew of
survey data and State architectural coating regulations, the
EPA has conbi ned the cl ear and opaque wat er proofing
treatnment seal er categories into one category with a VOC
content limt of 600 g/l. The EPA agrees that there is no
need to distingui sh between cl ear and opaque wat er proofi ng
sealers and treatnents since many opaque seal ers penetrate
the substrate and performthe sane function as clear
sealers. The EPA believes that, based on information
provi ded by these conmmenters/manufacturers, the appropriate
limt for this conbined category is 600 g/lI. Before

proposal , industry representatives (Docket Item No. I11-B-1)
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argued that nultipurpose waterproofing sealers at 400 g/l do
not meet m nimum performance criteria for clear
wat er proofing sealers (that is, 60-percent water repellency
for wood and 1 percent or |ess water absorption for brick).
The representatives stated that 400 g/l products are high-
solids products that may | eave an oily residue or cause
darkening of the surfaces to which they are applied and,
t hus, product performance may not neet industry standards.
Combi ni ng cl ear and opaque waterproofing treatnent sealers
into one category is consistent with all existing State
rules, which do not divide the category into clear and
opaque waterproofing sealers and treatnents. The State
architectural coating VOC content |imts for waterproofing
sealers and treatnents are either 400 g/l (for exanple,
Arizona and California) or 600 g/l (Massachusetts, New
Jersey, and New YorKk).

E. Addition of New Coating Cateqgories

The EPA received requests to establish 20 new coating
categories in the final rule. |In response to these
comments, the EPA has established seven new categori es:

(1) calcimne recoaters; (2) concrete surface retarders;

(3) concrete curing and sealing conpounds; (4) conversion
var ni shes; (5) zone markings; (6) faux finishing/glazing;
and (7) stain controllers. The EPA al so eval uated requests,

but did not establish new categories, for the foll ow ng
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coatings: (1) adhesion pronoters; (2) asbestos and
| ead- based pai nt encapsul ation; (3) concrete/ masonry
conditioners; (4) porcelain repair coatings;
(5) marine/architectural coatings; (6) alkali-resistant
primers; (7) tung oil finishes; (8) |acquer stains;
(9) elastoneric high performance industrial finishes;
(10) low solids coatings; (11) oil-nodified urethanes;
(12) thernoplastic (treatnent) sealers; and (13) zinc-rich
coatings. |In general, new categories were not established
for these coatings because the EPA determned that it is
technol ogically and econom cally feasible for coating
manuf acturers and inporters to achi eve conpliance with the
rule. Further discussion of the rationale for the EPA s
deci sions on the new categories is contained in
section 2.2.4.2 of the Architectural Coatings BID referenced
under the ADDRESSES section of this preanble.

In general, the EPA considered creation of new
categories if commenters submtted informati on supporting
hi gher VOC content limts for such products than the
otherwi se applicable limts. The EPA considered the data
submtted by cormmenters and obtained all reasonably
avai l abl e additional data to evaluate these requests. In
cases where the EPA concluded that the proposed em ssion

limts were not achievable, the EPA established a separate
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category with an appropriate emssion |limt. The follow ng
is a discussion of the rationale for each of the new coating
categories and its VOC content limt.

Calcimne recoaters. Under the proposed standards,

cal cimne recoaters woul d have been subject to the VOC
content limt for interior flat coatings (250 g/l).

However, several commenters stated that cal cimne recoaters
have a hi gher VOC content of 475 g/l, cannot be

reformul ated, are | owvolunme coatings, and serve a uni que
function of recoating water soluble calcimne paints. These
paints are used in Victorian and Early Anerican hones,
especially on ceilings. Due to their |low density, calcimne
recoaters do not disbond the existing calcimne ceiling
coatings, as conventional (250 g/I VOC) high-solids flat

al kyd paints would tend to do. |If a calcimne recoater is
not used, the only alternative is to renove the existing
coating, which is labor-intensive and expensive. Because

t hese | ow vol une coatings reportedly cannot be refornul ated,
their conposition is unique, and there is no substitute for
t hese products, the EPA has added a separate category for
calcimne recoater products to the rule with a VOC cont ent
limt of 475 g/l.

Concrete curing and sealing conpounds. Under the

proposed rule, these coatings would be subject to the

350 g/l VOC content Iimt for concrete curing conmpounds.
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However, commenters presented information not previously
consi dered by the EPA denonstrating that conpounds designed
for curing and sealing, as opposed to those designed for
curing only, have different technical specifications that
make it difficult to achieve the 350 g/l level. Concrete
curing and sealing conpounds function as |onger term seal ers
that provide protection, aesthetic benefits, and durability
in addition to curing. Commenters pointed out that there
are separate Anerican Society for Testing and Materials
(ASTM net hods avail able for each of these categories and
that ASTM Conm ttee experts and at |east two governnent
agenci es consider themdistinct categories with different
per formance requirenents.

Through foll owup phone calls with several concrete
curing and sealing coating manufacturers, the EPA confirned
that concrete curing and sealing products are typically sold
at | evels nmuch higher than 350 g/1. \While waterborne
products below 350 g/l are avail able, sone industry
representatives cited drawbacks such as poor | owtenperature
performance and stability. Since these products nust often
be used in | owtenperature environnents, the EPA agrees that
the VOC content Iimt should reflect this usage. Therefore,
the final rule includes a new category for concrete curing

and seal i ng conpounds. Based on an anal ysis of VOC content



74
and sal es data for these products, the EPA has established
the VOC content Iimt at 700 g/l.

Concrete surface retarders. Concrete surface retarders

do not fall within any of the proposed categories except the
general category for interior flat coatings with a VOC
content limt of 250 g/l. These products are generally used
in a mnufacturing setting at a precast facility, but a
smal | volune of products are field-applied. Comenters
argued that these products cannot neet the 250 g/l |evel

and, furthernore, that they are not coatings and shoul d not
be subject to the rule. However, they requested a VOC
content limt of 780 g/l if the EPA regul ated these

pr oduct s.

The EPA has concl uded that concrete surface retarders
nmeet the rule's definition of a "coating." Concrete surface
retarders that are recomended by the manufacturer for use
inthe field at job sites are, therefore, subject to the
rule. Wen retarders are recommended by the manufacturer
solely for use in a manufacturing setting, such as at a
precast facility, which is the typical situation, they are
not subject to the rule. The EPA determ ned that concrete
surface retarders that are used in the field at the actua
job location are specialized, |owvolune coatings used in
[imted circunstances, and there is no | ower VOC content

substitute for the function of these products. Therefore,
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t he EPA has included a separate category for these products
inthe final rule, with a VOC content limt of 780 g/l as
requested by the commenters.

Zone marking coatings. Under the proposed rule, zone

mar ki ng coatings were subject to the 150 g/I VOC content
limt for traffic marking coatings. Zone marking coatings
are those used to mark surfaces such as parking |ots,
driveways, sidewal ks, and airport runways; they are
generally applied by small comercial applicators. 1In
contrast, traffic marking coatings are applied to streets
and hi ghways and are usually applied by |arge contractors or
State Departnents of Transportation. The comenters noted
two i ssues associated with neeting the 150 g/l content limt
for zone marking coatings. First, the 150 g/l content limt
could only be net with waterborne coatings, which require
di fferent application equipnent than sol ventborne coatings.
Smal | applicators would be disproportionately inpacted by
the cost of acquiring the new equi pnent that is conpatible
w th wat erborne zone marking coatings. Secondly, the
comenters asserted that waterborne zone marking coatings do
not dry or cure properly during high humdity or |ow
tenperatures, conditions under which they nust sonetines be
appl i ed.

After consideration of these coments, the EPA has

added a separate category for zone marking coatings and has
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established the VOC content limt at 450 g/l. This |evel
all ows the use of solventborne coatings. However, the new
category applies only to zone marking coatings sold in
containers of 5 gallons or less. Available information
reveals that State Departnents of Transportation buy traffic
mar ki ng coatings in |arger than 5 gallon containers. Thus,
this size restriction should limt the use of zone marking
coatings to applications smaller than those of general
traffic marking coatings intended for use on public roads
and hi ghways. Zone marking coatings sold in |arger
containers fall within the traffic marking coatings category
and are subject to the 150 g/l |limt. The establishnent of
this category allows the use of solventborne coatings by
smal | applicators and under adverse drying and curing
condi ti ons.

Conver si on _varni shes. Conver si on varni shes are

specialty products used by contractors for wood fl oor
finishing. Under the proposed rule, these coatings would
have been subject to the 450 g/l VOC content limt for
varni shes. Commenters argued that conversion varnishes
cannot be refornulated to neet the 450 g/l level, and that
t hey have uni que chem cal fornulation and perfornmance
specifications, conpared to other varnishes, (i.e.,
appearance and proven durability). Furthernore, the

commenters noted that only three conpani es manufacture
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conversion varnishes and that they market themonly to
I icensed wood flooring contractors, thereby inplying that
these are specialty coatings deserving different standards.

In response to these comments, the final rule includes
a new category for conversion varnishes with a VOC cont ent
[imt of 725 g/I. Due to the chem cal make-up of these
products, manufacturers reportedly have been unable to
refornmul ate to neet the 450 g/l level for varnishes. The
EPA bel i eves that the category conprises a well-defined
coating technology that is limted, due to its chem cal
formulation, to the applications for which it is intended.
Several wood flooring contractors' coments support the
performance argunents nmade by the manufacturers. The EPA
determ ned that the VOC content limt of 725 g/l is the
| onest | evel achievabl e based on analysis of currently
avai | abl e products.

The EPA has added a definition for this category to the
rule. The category definition was devel oped from
i nformati on provided by two of the manufacturers.

Faux finishing/glazing. Under the proposed rule, faux

finishing/glazing coatings were subject to the VOC content
[imt of 380 g/l for nonflat interior coatings. Faux
finishing/glazing coatings include waterborne acrylic
finishes and ot her waterborne products with m scible VOC

that are designed to retard drying tinme. One comrenter
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stated that these products provide open tinme required for
wet -i n-wet techni ques, such as faux wood grain, faux marble,
and sinul ated aging, which require the finish to remain wet
for an extended period of tine.

The commenter stated that, based on fornul ation
i ncluding water, the cal cul ated VOC content of these
coatings can range up to 340 g/l. However, because the
products are waterborne, the VOC "l ess water"” cal cul ation
results in a range up to 700 g/l. The comrenter stated that
the VOC content Iimt for a simlar category (Japan/faux
finishing coatings) has been proposed by California' s South
Coast Air Quality Managenment District (SCAQWD) at 700 g/l.
The commenter stated that, to date, there has not been an
identifiable way to refornul ate these products to achieve a
| oner VOC while maintaining the characteristics required for
accept abl e use.

Upon revi ew and eval uati on of avail able information,
the EPA has determ ned that creating a separate category for
faux finishing/glazing wth a VOC content limt of 700 g/l
is warranted. According to the comenter, there are no
conpeting conpliant products on the market. Despite 2 years
of reported reformulation efforts, this coating cannot neet
t he proposed VOC content Iimt of 380 g/l for nonflat
interior coatings. The EPA notes that this specialty

coating category is |low volune and that the foregone VOC
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em ssion reductions that may result fromsetting a higher
l[imt for this category should be limted.

Stain controllers. Under the proposed rule, stain

controllers were subject to the VOC content limt of 400 g/l
for sealers. “Stain controllers” (also called “wood
conditioners” or “prestains”) are products that are applied
to soft woods before applying a stain to prevent uneven
penetration or blotching of the stain by filling those pores
wher e excess penetration would occur. One conmmenter
asserted that these products cannot achieve the 400 g/l

| evel for sealers. According to the commenter, after

3 years of refornulation efforts, they have concl uded t hat
it is technologically infeasible to refornmulate stain
controllers to the proposed 400 g/I VOC content limt. The
current VOC content of the commenter’s products is 714 g/l.
According to the commenter, the 400 g/l level for sealers
woul d force a very high solids content, which would nmake
these products unfit for use as prestains. The conmmenter
asserted that, in order to be effective, stain controllers
must have a very |l ow solids content because excessive solids
will overload the texture of the substrate so that the wood
will not properly accept the stain. Water cannot be added
to these products because they are used al nost excl usively
to treat interior fine wood and contact wth water woul d

produce an undesirable grain-raising effect in the wood.
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Stain controllers are | owvol unme, specialized products that
are inportant to the consunmer and have a mninmal effect on
air quality. The commenter asserted that about 97 percent
of total sales for these products are already exenpt under
the smal|l container exenptions in regul ated areas.

After review and eval uati on of these comments and
foll owup information provided by the cormmenter, the EPA has
determ ned that a new category for stain controllers with a
VOC content Iimt of 720 g/l is warranted. This is a
specialized, limted use product that is inportant to
consuners, and the EPA believes that the additional
em ssions fromthis | owvolune coating woul d be negligible.
According to the commenter, refornmulation attenpts during
the last 3 years have been unsuccessful, and the comrenter
considers it technologically infeasible to refornulate stain
controllers to achieve the proposed VOC content limt of 400
g/l for sealers (the category the comenter’s coating would
be subject to under the proposed rule). According to the
comenter, there are conpeting waterbased products neeting
the proposed limt on the market, but there are performance
problenms with these coatings. The EPA believes that this is
an exanple of a | owvolune, specialty niche coating for
which it may not be cost-effective for the manufacturer to
continue refornulation attenpts. Therefore, the final rule

contains a separate category for stain controllers.
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F. Cat egory Overl ap

Many comrent ers expressed concern about the VOC content
limt that applies to coatings that fall into nore than one
category. The proposed rule stated that if a manufacturer
made the representation that a coating was suitable for use
in nore than one category, then the coating nust conply with
the VOC |imt for the category with the nost restrictive
limt. Comenters objected that a coating may be “suitable”
for many uses, even though not intended by the manufacturer
for those uses. Coatings could potentially be used in ways
for which they were never intended and, thus, be subject to
unduly restrictive VOC content |limts.

The EPA agrees with the comenters and has reworded the
provi sions as suggested by the commenters. |In the final
rule, if the manufacturer or inporter nmakes any
representation that indicates that the coating “neets the
definition” of nore than one coating category, then the nost
restrictive limt applies. The EPA has renoved the phrase
“may be suitable for use” fromthe rule so that the
manuf acturer or inporter is not responsible to neet the
limts of other categories if consunmers choose to use them
for purposes not reconmended by the manufacturer or
inporter. However, if a manufacturer or inporter indicates
that a coating may be suitable for uses |like coatings in

ot her categories, the EPA will consider this a
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representation that requires the coating to neet the nost
restrictive applicable limt. Thus, determ nation of the
appl i cabl e category and VOC content limt is based on a
conpari son between the technical criteriain the rule s
definitions and the coating manufacturer’s or inporter’s
representations.

The proposed rule also included exceptions for seven
types of coatings to the requirenent that the nost
restrictive limt always applies. The EPA recogni zes that
t hese seven coatings potentially nmeet the definition of nore
t han one category of coating, but cannot neet the nore
restrictive limt. For these exceptions, the rule
explicitly specifies that the less restrictive limt
applies. Comenters suggested additional instances of
overlap that m ght al so warrant special exceptions. After
considering the informati on presented by these commenters,
t he EPA has included further exceptions, in addition to the
proposed exceptions, to the nost restrictive limt
provi sion. The EPA has added the foll ow ng exceptions:

(1) anti-graffiti coatings, high tenperature coatings,

i npacted i mrersion coatings, thernoplastic rubber coatings
and mastics, repair and mai ntenance thernopl astic coati ngs,
pretreatnment wash prinmers, and flow coatings are not
required to neet the VOC content Iimt for industrial

mai nt enance coatings; (2) industrial naintenance coatings
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are not required to nmeet the VOC content limt for priners
and undercoaters, sealers, or mastic texture coatings;
(3) varnishes and conversion varni shes used as fl oor
coatings are not required to neet the VOC content |imt for
fl oor coatings; (4) sanding sealers are not required to neet
the VOC content Iimt for quick-dry sealers;
(5) waterproofing sealers and treatnent coatings are not
required to neet the VOC content [imt for quick-dry
sealers; (6) quick-dry priners, sealers, and undercoaters
are not required to nmeet the VOC content limt for priners
and undercoaters; (7) nonferrous ornanental netal |acquers
and surface protectants are not required to neet the VOC
content limt for lacquers; and (8) antenna coatings are not
required to neet the VOC content Iimt for industrial
mai nt enance coatings or prinmers. These exceptions are
di scussed nore fully in section 2.2.3.14 of the
Architectural Coatings BID (see ADDRESSES section of this
preanbl e) .

G Low Vol une/ Tonnage Exenption

In the preanble to the proposed rule, the EPA presented
t he concept of an exenption for coatings produced in | ow
vol unes and requested comment on this potential provision.
The EPA described this exenption as a conpliance option
under which, "any manufacturer or inporter may request an

exenption fromthe VOC | evels in table 1 of this subpart for
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speci al i zed coating products that are manufactured or
inported in quantities less than a specified nunber of
gal l ons per year." Twenty-one commenters provi ded comments
on an exenption for coatings produced in | ow vol unes.

In general, commenters in favor of the exenption
pointed out that it would mtigate the inpact of the rule on
smal | manufacturers for which costs of refornulation would
be nore significant, and would prevent the elimnation of
specialty products for niche markets that could not easily
be refornmul ated. Comrenters opposed to the concept of a
| ow- vol ume exenption generally argued that it would create a
| oophol e al |l owi ng conti nued manufacture of nonconpli ant
coatings and that in the aggregate such em ssions woul d be
significant.

The EPA considered these comments and concl uded t hat
sone type of exenption is needed to help ensure the
continued availability of niche products, to mtigate
potential inpacts on small manufacturers, and to enhance the
economc feasibility of the rule. The exenption in the
final rule is based on VOC tonnage rather than on production
vol unme, the concept presented at proposal. This approach
continues to accomodat e the needs of small manufacturers,
ni che markets, and specialty products, as did the proposed

| ow- vol ume exenptions, but it nore effectively limts the
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VOC em ssions resulting fromthe exenption in response to
comments received on the proposal.

Under the tonnage exenption, each manufacturer can
exenpt a volune of coatings that contains no nore than a
specified total mass of VOC for all coatings included in the
exenption (see table 2 in section Il.B, Summary of
Standards). The EPA has designed the tonnage limts to
exenpt no nore than 1.5 to 2 percent of the total expected
em ssion reductions fromall architectural coatings. In
addition, the EPA has structured the tonnage exenption to
decrease over tinme, thereby decreasing the aggregate VOC
em ssions in a staggered fashion to provide additional
conpliance flexibility. The EPA believes that it
is appropriate to provide the exenption in this
manner for the dual purpose of preserving niche
products and of providing greater initial assistance to

manuf acturers as they refornulate their
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products. The EPA believes that Iimting the exenption in
this fashion will address the concerns of commenters who
vi ewed the | ow vol unme exenption as a potential |oophole that
woul d al |l ow significant aggregate excess VOC em ssions. The
EPA expects that the 9 My/yr (10 tpy) exenption that goes
into effect inthe third year wwll help to preserve niche
products and to provide adequate flexibility for unforeseen
future needs while effectively limting em ssions due to the
exenption. In addition, the EPA expects that the initial
tonnage exenption of 23 My (25 tons) for the time period

from[insert date 1 year after date of publication in the

FEDERAL REQ STER] through Decenber 31,2000, will allow

manuf acturers to exenpt one to three 27,000 liter

(7,100 gallon) product lines, depending on the VOC content,
t hereby neeting the functional intent of the originally
proposed | ow vol une exenpti on.

The rul e provides that the manufacturer or inporter
will calculate em ssions fromexenpt coatings by nmultiplying
the total sales volune in liters by the "in the can" VOC
content of the coating in grans of VOC per liter of coating,
i ncl udi ng any water or exenpt conpounds. The "in the can"
VOC content nust include consideration of the maxi mum
t hi nni ng recomended by the manufacturer. The manufacturer
or inporter may exenpt any conbi nation of different coatings

as long as the total VOC tonnage fromthese coatings does
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not exceed the Iimt for the tonnage exenption. In
addi tion, the manufacturer or inporter may choose to conbi ne
t he exceedance fee provision and the VOC tonnage exenption
for one or nore coatings.
For exanple, under this exenption, in the tinme period

from[lnsert date 1 year after date of publication in the

FEDERAL REQ STER] through Decenmber 31, 2000, a manufacturer

coul d exenpt 38,300 liters (10,000 gallons) of a 600 g/l

[5 pounds per gallon (lIb/gal)] coating.

1x1069

(stasom) s SIS =28 g VoG

Al ternatively, a manufacturer could exenpt 18, 939
liters (5,000 gallons) of an 800 g/l (6.67 |Ib/gal) coating
plus 13,731 liters (3,625 gallons) of a 550 g/l (4.58
| b/ gal ) coating.

550 g VOC 1x10649
|

=23 VOC
g ng

[(SOOg\mn
|

X18,939|)+( ><13,731|)]+

This exenption differs fromthe | ow vol unme exenption in
t he proposal preanble in three ways. First, the exenption
is on a "per manufacturer" basis rather than a "per product”
basis. This change was necessary due to the difficulty in

defining a "product” and the potential for abuse in
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desi gnating products for exenption. Second, the exenption

| evel is based on negagrans of VOC rather than liters of
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coating. Using VOC tonnage as the basis for the exenption
pl aces an upper bound on the em ssion reductions that are
| ost through this exenption while still accommodating the
needs for which it was intended. Third, the total quantity
of the exenption reduces over tine. The EPA intends for the
ratcheti ng down of the tonnage exenption over tinme to
encourage regul ated entities using the exenption to continue
to reduce the VOC content of their coatings.

The EPA has concluded that the exenption, as structured
in the final rule, provides benefits in terns of
flexibility, mtigation of inpacts for small manufacturers,
and continuation of specialized niche products that justify
the EPA in foregoing the small percentage of overal
potential VOC reduction | ost through the exenption.
Furthernore, the EPA has concluded that the creation of the
tonnage exenption is consistent with the EPA's explicit
di scretion and authority to create the appropriate system or
systens of regulation in accordance with section 183(e)(4)
of the Act.

H. Compliance Vari ance Provi sions

In the proposed rule, the EPA included a variance
provi sion all ow ng manufacturers and i nporters of
architectural coatings to obtain additional tinme to conply.
To obtain a variance, applicants would have had to

denonstrate that, for reasons beyond their reasonable
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control, they could not conply with the requirenents of the
rule. The EPA envisioned the proposed variance provi sion as
a benefit primarily for small businesses that m ght need
extra tinme to devel op new technol ogi es.

Several commenters addressed the variance provisions.
Those who supported the provisions noted that a variance
woul d provide the needed extra tine to come into conpliance.
Those opposed to the variance generally argued that it was
not sufficiently protective of the environnent. In
addition, even the comenters in favor of the variance
provision stated that the requirenents for applying for a
variance were too burdensone, and that small businesses
woul d be particularly inpacted by the burden associated with
t he application process. Mny of these comenters stated
t hat exceedance fee provisions are a nore effective way to
accommodat e the need for conpliance flexibility yet stil
encour age reductions of VOC em ssions.

Based upon the comments received, the EPA has not
i ncluded the variance provision in the final rule. It is
evident to the EPA that a variance process nay not provide
the intended conpliance flexibility, especially for snal
manuf acturers. Even though the EPA intended the proposed
vari ance requirenments to be the m ni mum necessary to justify
and approve a coating variance, the EPA recogni zes that the

requi renents may have been burdensonme, particularly for
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smal | manufacturers with [imted or no regulatory conpliance
staff. It is also possible that the variance provision
could create an uneven playing field because snal
busi nesses woul d not have the resources needed to pursue
this option, thereby putting small businesses at a
di sadvant age conpared to | arge busi nesses.

Moreover, with the tonnage exenption and exceedance fee
provisions included in the final rule, the EPA has concl uded
that a conpliance date variance is not necessary. The EPA
believes that these alternative provisions provide even
greater flexibility than the variance provision and are | ess
burdensone to regul ated entities. Both of these conpliance
options are autonmatically available to all regul ated
entities and, therefore, do not involve conplex application
and approval processes. These conpliance options require
only the limted recordkeepi ng and reporting necessary for
the EPA to ensure conpliance.

The EPA anticipates that regulated entities will use
t he tonnage exenption for |ow volune products that require 2
to 3 years to refornulate, or for extrenely |ow vol une
products that cannot be refornulated in the foreseeable
future. The exceedance fee option, described nore fully
below, is also designed to give manufacturers additional
time to develop | ower VOC technol ogi es, which are already

used for simlar coatings by other manufacturers, where
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necessary. This conpliance option allows regulated entities
to continue to sell coatings that exceed the VOC content
limts, provided that they pay an exceedance fee.

Need for |long-term universal variance procedure.

Several commenters, including a national trade association,
recommended a provision in the rule for a |l ong-termvariance
procedure for new products. The commenters expressed
concern that new and innovative products may not fit into
the coating categories that define particular coating
technologies, and will therefore, by default, be subject to
the VOC content Iimts for the general flat or nonflat
categories. Since the VOC content limts for these default
categories are anong the nost stringent, the comenters
suggested provisions that would all ow manufacturers up to

5 years to devel op and commercialize innovative coating

t echnol ogi es under an extended variance. The commenters
argued that a |long-termvariance woul d protect manufacturers
who operate mainly in unique or niche markets and whose
access to newer technol ogies may be |imted.

The EPA has determ ned that such a variance procedure
is not warranted, given the other provisions in the final
architectural coatings rule. The EPA has included
conpliance provisions in the final rule that it believes
will allow for the devel opnent of new technol ogy. The

t onnage exenpti on and exceedance fee option in the final



92
rule create such additional conpliance flexibility. In the
event that coatings manufacturers in the future devel op
speci al i zed categories of coatings for uses not now
foreseeable, they could notify the EPA if they believe a new
coating category is needed. The EPA could then assess the
appropri ateness of such a category.

| . Exceedance Fee Option

The EPA received a total of 27 comments on the
exceedance fee provision presented in the proposal preanble.
About half of the comrenters supported this option and hal f
opposed it. Under this provision, manufacturers and
i nporters have the option of paying a fee, based on the
extent to which a coating’s VOC content exceeds the
applicable VOC content limt instead of neeting the limt
listed in table 1 of this subpart. The fee is cal cul ated
by: (1) determning the difference between the coating’ s
actual VOC content and the all owed VOC content (in grans of
VOC per liter of coating), (2) multiplying this difference
by the fee rate of $0.0028 per gram of excess VOC per liter
of coating, and (3) nultiplying the resulting product by the
vol une of the coating manufactured or inported during the
reporting period. The resulting dollar anmount is owed by
the manufacturer or inporter as a fee. After careful
eval uation of all of the coments and discussions with the

Smal | Busi ness Administration, the Adm ni strator has deci ded
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to include this conpliance option in the final rule for
several reasons. First, the exceedance fee provision wll
provide transition tinme over and above the tonnage exenption
provi sion for those manufacturers that may need additi onal
time to obtain or develop | ower VOC technol ogies. The
exceedance fee provision is significantly | ess burdensone
than the proposed conpliance variance provision, which the
EPA has not retained in the final rule (see discussion in
section V.H of this preanble). Second, the exceedance fee
provides long-termflexibility and a | ess costly conpliance
option for manufacturers who sell very |ow volune, specialty
coatings where the cost of refornulation may be prohibitive
conpared to the potential profit on | ow vol une products.
Thus, these inportant specialty products will continue to be
avail able to consuners. Third, contrary to sone comments
recei ved, the EPA believes that the higher costs resulting
fromthe exceedance fees can encourage the devel opnent of
i nnovati ve technol ogy, such as high-performance products
with | ower VOC content, thus reducing VOC content to the
l[imts in table 1 for many coati ngs.

Wth regard to sone commenters’ concerns about
enforcenent of the exceedance fee, the recordkeeping and
reporting requirenments in the rule will ensure conpliance
with this option. The final rule requires manufacturers and

inporters to maintain records and submt annual reports to
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the EPA if they wwsh to exercise their option to use the
exceedance fee. Any violations of the recordkeeping and
reporting or any other requirenments of the rule could result
in enforcenment actions and the possibility of penalties.

There were various questions and opinions from several
commenters regarding the |level of the fee. The EPA
consi dered several factors in setting the fee |evel.
Specifically, the EPA has set the fee level so that it would
not be advantageous for npbst manufacturers and inporters
merely to opt for the fee in lieu of refornulating | arge
vol une products, which generate a disproportionately |arge
share of em ssions. At the sanme tine, the EPA has sought to
set the fee at a level that will provide flexibility for
producers of small volunme or specialty products to keep
products on the market. Cearly, these are conpeting
consi derations, but they are not mutually exclusive. In
fact, the El A conducted by the EPA suggests that
manuf acturers of a |arge nunber of coatings may opt for the
fee (as a |l ower-cost conpliance option to refornul ation or
product w thdrawal ). However, the total sales vol unes of
t hese products are uniformy small and, thus, their
contribution to total market output (and em ssion
reductions) is relatively small. The fee level also
provi des incentive for fee-paying firns to reduce VOC

content on the margin, as this will reduce the anmount of fee
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they nust pay. The EPA has concl uded that inposition of the
fee is an appropriate nmechanismto encourage devel opnent of
| ower - VOC content products while at the sane tinme preserving
specialty niche products and mtigating the inpact on snal
regul ated entities. The level of the fee reflects the EPA s
attenpt to bal ance the intent to encourage refornulation
w t hout mandating that products be priced out of the nmarket.
The EPA believes that this is consistent with its authority
to use econom c incentives as part of the system of
regul ati on as contenpl ated by section 183(e)(4) of the Act.

J. Label i ng. Recordkeeping. and Reporting

A nunber of commenters requested nore flexible |abeling
requi renents to reduce the conpliance burden. After
consi deration of these comments, the EPA has determ ned that
several |abeling requirenents can be adjusted to provide
nore flexibility wthout adversely affecting their
useful ness. First, the EPA has provided greater flexibility
by allowi ng the date of manufacture or date code to appear
either on the bottom of cans or on the |abels or lids.
Second, the EPA has clarified the VOC content |abeling
requi renent. These provisions allow manufacturers two
options; they may | abel the coating with either: (1) the
VOC content of the coating, including recommended thinning
and considering fluctuations in VOC content that may occur

in the manufacturing process, or (2) the applicable VOC
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content limt for the type coating as listed in table 1 of
the rule. The second option is allowed only if the VOC
content of the coating does not exceed the applicable VOC
content limt (i.e., it is not available for coatings
conpl ying by exercise of the exceedance fee or tonnage
exenption provisions). Third, the final rule includes a
nore flexible |abeling requirenent for industrial
mai nt enance coatings. Mnufacturers nay choose fromthe
foll ow ng phrases for |abeling industrial maintenance
coat i ngs:
(1) For industrial use only;
(2) For professional use only;
(3) Not for residential use;
(4) Not intended for residential use; or
(5) This product is intended for use under the
follow ng condition(s): (list of each condition
fromthe definition of industrial maintenance
coating that applies.)
The proposal preanble requested comment on the
i nclusion of |abeling requirenents for coating coverage
informati on and an educational statenent about the role of
VOC em ssions fromcoatings in ozone formation. Based on
comments received concerning coverage information, the EPA
determ ned that coating coverage is so variable, depending

on the coating and the substrate being coated, that the
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informati on woul d be of mnimal benefit. Upon consideration
of coments regarding the educational statenent, the EPA
concl uded that an outreach program would just as effectively
educat e consuners on the role of VOC em ssions in the
formati on of ozone and on the reasons why ground-I|evel ozone
is undesirable. Thus, the final rule does not require the
proposed coverage i nformati on and educational statenents.

K. Determ nation of Volatile Organi c Conpound Cont ent

Four comrenters expressed concern that Method 24
(40 CFR part 60, appendix A would not provide reliable
results in certain circunstances, such as for waterborne
coatings, and requested that the EPA all ow the use of
alternative tests in lieu of Method 24. The requests
i ncluded nethods to test for acetone content, acid content,
wat er content, and for testing coatings that cure via
chem cal reactions that are quenched by the dilution sol vent
used in Method 24. Two commenters al so requested that the
EPA accept conpliance denonstrations based on theoretical
formul a cal cul ations or formula batch card | oading
i nformati on and docunent ati on.

The EPA believes that Method 24 provides consistent,
reliable results when determ ning the VOC content of
architectural coatings. Specifically regarding concerns
about Method 24's reliability for determ ning the VOC

content of waterborne coatings, the EPA believes that
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Met hod 24 is the best currently avail abl e conpliance net hod
for | ow VOC sol vent content (high water content or
wat er borne) coatings. For waterborne coatings, VOC content
is determned indirectly using nethods that determ ne
nonvol atile matter content and water content. The VOC
content is assuned to be what is unaccounted for by these
two fractions. The EPA acknow edges that the inherent
inprecision of indirectly determ ning the VOC content of
such coatings by this nmethod necessitates an adj ustnent of
the anal ytical results. Such adjustnments nust be based on
confidence limts calculated fromthe precision statenent
established for Method 24. The precision adjustnent
procedure is incorporated in Method 24. Therefore, the
final rule specifies that Method 24 is to be used for
determ ning the VOC content of coatings subject to the rule.
However, in response to comments received and consi st ent
Wi th other coating regul ations established by the EPA in the
past, the final rule does provide that other nmeans may be
used to determ ne VOC content. Nevertheless, the rule also
provi des that the Adm nistrator may request at any tine that
t he coating manufacturer or inporter conduct a Method 24
test for the purpose of denonstrating conpliance with the
rule. |If there are any inconsistencies between Method 24
test results and other neans of determ ning VOC content, the

Met hod 24 results will govern. The rule also provides an
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option for the Admnistrator to approve, on a case-by-case
basis, alternative nmethods of determ ning the VOC content of
coatings if they are denonstrated to the Admnistrator’s
satisfaction to provide results satisfactory for determ ning
conpliance. Such alternative nmethods coul d include
procedures for testing for acetone, acid content, and water
content, procedures for coatings that are chem cally-cured,
and procedures for using formul ati ons and batch processing
data for adjusting or determ ning VOC content.

L. Compliance Date

At proposal, the EPA requested coment on the
appropriate conpliance deadline for the rule. Commenters
expressed a range of opinions regarding the appropriate
conpliance date. Commenters who supported a conpliance
period of up to 12 nonths stated that this anmount of tine
was necessary to adjust fornulations, reprint |abels, adjust
inventories, use up existing | abel stock, and conduct
research and devel opnment. Sonme commenters stated that the
conpliance period should be greater than 1 year to all ow
adequate tine for devel opi ng, performance testing, and
mar keti ng new products. Sone State Agencies requested no
further delay in the conpliance date, since States are
dependi ng upon the architectural coatings rule for VOC
reduction credit under their SIP. The latter commenters

stated that extending the conpliance date woul d have an
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adverse inpact on the environnent, would | ead to additional
State regul ations, and is unnecessary given the current
state of technol ogy.

The EPA supports making the architectural coatings rule
ef fective and applicable as quickly as possible, but in a
time franme within which regulated entities may reasonably
conply. The EPA believes that the 12-nonth conpli ance
period in the final rule allows the industry appropriate
time to achieve conpliance with the rule. The EPA believes
that coating technologies currently exist to neet all of the
rule's VOC content limts. In limted cases where
manuf acturers or inporters need additional tinme to conply,

t he tonnage exenption and the exceedance fee option already
provi de additional conpliance flexibility and of fset any
need for additional conpliance tine.

At proposal, the EPA requested conment on whether the
final rule should include a conpliance extension for snal
manuf acturers. Three-quarters of the conmmenters providing
comments on this provision were agai nst special treatnent
for small manufacturers. After careful evaluation of the
comments, the EPA has decided not to include a conpliance
extension specifically restricted to small manufacturers.
| nstead, the EPA has extended the conpliance period for al
manuf acturers and inporters to 12 nonths. The EPA has

concl uded that the information provided by comenters
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denonstrates that the 12-nonth conpliance period all ows
adequate tinme for all regulated entities to conply. The EPA
bel i eves that other nechani snms such as the tonnage exenption
and the exceedance fee will also help alleviate concerns
regardi ng the conpliance period for small entities.

M  Cost/Econoni c | npacts

At proposal, the EPA solicited coment regarding the
size and nature of refornulation costs to gauge the
reasonabl eness of the estimate used in the EPA's EIA. The
estimate the EPA used at proposal ($250,000 per product
reformul ati on) was based on an estimate presented to the
Regul atory Negotiation Commttee in 1993 (Docket# |1-E-52).
The EPA received several public comments in response to this
request and categorized the estimtes provided based on the
foll ow ng di nensions: technical staff training,
prioritization of products needing refornulation, survey of
avail able materials, refornmulation to desired properties,
performance tests, field tests, marketing costs, production
costs (labels), sales training, and executive expenses.

El even of the comrents received provi ded conparabl e
information for gauging refornulation costs per product.

O her comrents provided | ess conplete information that the
EPA has taken into account, but did not include the specific
i nformati on necessary to assess the reasonabl eness of the

EPA s estimate. The EPA conbined the estinmates fromthese
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el even comments with the original cost estimte and found
that reformul ation cost per product ranged in value from
$576 to $272,000 (1991 dollars), with a nean val ue of
approxi mately $87,000. This gives an indication that the
EPA' s estimte at proposal significantly overstated the
average cost to refornulate a product. Because the nean
value fromthese coments represents a wide variety of
conditions for reformulation (in conparison to the one
scenari o described to the Regul atory Negotiation Commttee),
the EPA revised the EI A using $87,000 as the average cost to
reforrmul ate a product. Appendix B of the EIA and the
architectural coatings BID provides a full discussion of the
review of these cost estimates.

Several commenters indicated that they thought that the
estimate of total social cost was too | ow because the EPA
underestimated or omtted several cost factors. Sone of the
factors cited by commenters that costs are underestimated
are listed bel ow

(1) the estimate did not consider every refornulation
such as the recalibration and refornul ati on of every col or
in atint base system when the base is reformul ated,

(2) the survey used to estimate costs excluded 400

smal | paint manuf acturing conpani es,
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(3) only the costs of |aboratory personnel are
included in the estimte,

(4) the estimate did not consider the cost of foregone
new product devel opnment when expendi ng scarce technical
effort to refornul ate existing products, and

(5) aggregation of 50 product categories into 13
mar ket segnents reduces the inpact presented.

Commenters al so cited several cost categories that
potentially were omtted fromthe total cost estimate,

i ncl udi ng:

(6) <costs for preparing product literature, including
materi al safety data sheets, sales aids, color brochures,
and technical data bulletins;

(7) costs for manufacturer education;

(8) costs to consuners fromincreased surface
preparation, application, and drying tine;

(9) costs associated with warranty cl ai ns and
conpl ai nts about poor performance of conpliant coatings;

(10) litigation costs due to increased safety hazards
from usi ng acetone fornul ati ons;

(11) increased costs to retailers, contractors, and
ot her consuners;

(12) additional job losses in the paint industry and
t he soci oeconom c inpact on | ow inconme workers; and

(13) inpacts of product bans on the nation.
Two of these commenters (a manufacturer and its | egal
counsel) stated that if the EPA included all cost factors in

the total cost estimate, then the inpacts of the rule would
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exceed $100 mllion and woul d necessitate additional
anal yses under Executive Order 12866 and the Unfunded
Mandat es Reform Act. Sone comrenters al so believed that the
met hod of calculating the national cost was flawed in that
costs are cal culated on an annualized basis. A comenter
al so stated that expressing the cost in 1991 dollars did not
represent real costs today and that assum ng an interest
rate of 7 percent was not a valid assunption for snal
busi nesses.

The EPA has carefully considered the coments regarding
the econom c inpact of the rule, especially in light of the
EPA' s overestimate of the costs of refornmulation in the
proposal. The EPA believes the total social cost estimte
provi ded at proposal was significantly above the actual cost
of the regul ati on because of several conservative
assunptions that were adopted in the analysis, and the
evi dence that the per-product refornulati on cost was nearly
three tines greater than the average estinmate obtai ned by
public comments.

The net hod of cal cul ating national cost for the final
rule adheres to the EPA policy and O fice of Managenent and
Budget (OVB) guidance (OWMB Circular A-94). It is a
wel | -established tenet of benefit-cost analysis and
cost-effectiveness analysis that benefits and costs need to

be placed on a time-consistent basis for direct conparison.
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Therefore, the costs of the action nust be conmputed on an
annual i zed basis through discounting to be time consistent
wi th the annual stream of em ssion reductions achi eved. For
the architectural coatings rule, the costs of refornulation
and its VOC reduction benefits occur in different tinme
periods. The refornulation of current nonconpliant products
is a “one-tinme event,” but the em ssion reductions of the
new fornula and the know edge gai ned from devel opi ng the
reformul ati on continue over the life of the product, which
is an infinite period of tinme unless the product is
permanent|ly renoved fromthe market. In other words, once a
formulation is devel oped to conply with the regul ation,
manuf acturers will have sonme know edge to carry forward to
all future nodifications of the product (i.e., if they
adjust the fornmula to inprove certain attributes or
characteristics of the product). However, the EPA
recogni zes that a case can be nmade for treating each product
formula as having a finite service life, requiring periodic
reforrmul ation. Under this alternative assunption, the
regul ation is viewed as accel erating each product’s next
round of refornmul ation, an event that would have occurred
anyway. For exanple, if a product is usually reformul ated
every 8 years, the rule‘s inplenentati on may cause a
manuf acturer to investigate the reformul ation 4 years

earlier, thus accelerating the refornulation schedule for
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all future years. In response to this issue, the EIA for
the final rule presents a cal culation of annualized costs
for both a finite and an infinite product life. Because the
finite product life results in a higher annualized val ue,
the EPA uses this estimate for the econom ¢ analysis of the
final rule to produce a conservative estimate of inpacts
associated with the rule.

Al so, because the survey of architectural coating
producers was conducted in 1992 with information on products
t hrough the end of 1991, the EPA has set 1991 as the
basel ine year for the analysis. Al market data are in 1991
dollars, and so for the purpose of nodeling, the costs are
expressed in 1991 dollars. However, in response to
comments, values for the final rule are expressed in both
1991 (the base year of analysis) and 1996 dollars. The
EPA' s concl usions regarding the inpacts of the final rule
are the sane, whether expressed in 1991 or 1996 doll ars.

In addition, OVB (OMB G rcular A-94) stipul ates that
the di scount rate used for econon c anal yses of Federal
regulations is 7 percent. This is based on an assessnent of
a wi de range of private and public investnent returns. The
7-percent rate is a real discount rate (adjusting out
inflation). |In contrast, the market interest rates paid by
firms are in nomnal terns (i.e., they include a conponent

for inflation). |If inflationis 3 percent, then a real rate
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of 7 percent is equivalent to a nomnal rate of 10 percent.
Al'l dollar values in the econom c analysis are expressed in
real terms, thus the discount rate used is a real discount
rate.

Using the stated nethod for cal cul ati ng the per-product
costs of refornulation, the EPA conducted an in-depth
anal ysis of national cost and econom c inpact to support
both the proposed and final rules. Mre specifically, the
estimate of net social cost is based on the average cost to
refornmul ate products that exceed the limts set by the
standard. These costs are applied to specific products
identified by the survey. For these products, costs are
applied to two-thirds of the popul ati on of non-conpliant
products because one-third of these products are simlar
enough in characteristics to other “over-the-limt” products
that a separate refornulation effort is not likely to be
necessary. Although the survey was unable to capture al
products produced by small businesses as one comrenter
states, the EPA assumed (for an upper bound estinmate) that
all product volune in the non-survey popul ati on was produced
by smal |l businesses. Thus, costs are extrapolated to the
nation using conservative assunptions of the total nunber of
products requiring reformulation nationally. The analysis
then considers influences in a conpetitive market on product

price and output, along with the consideration of |ower-cost
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conpliance options such as the exceedance fee provision or
product wi thdrawal fromthe market. The analysis not only
measures the cost to producers that nust conply with the
regul ation, but also to all consuners inpacted by the
changes in the market resulting fromthe regulation. The
analysis also identifies gains in revenues to producers that
are not constrained by the rule (thus, not incurring costs),
but who gain an advantage of higher market prices for their
products. Thus, the EPA believes that the analysis
reasonably captures all capital and social costs for
surveyed as well as non-surveyed products.

The original product refornulation cost estimte
i ncl uded several conponents beyond the cost of the
| aboratory personnel, which are item zed in the ElA
Al t hough sone of the itens listed by commenters as
inproperly omtted may not have been included in the per-
product reformul ation cost estimate at proposal, several of
the estimates from public coments that were used for the
final rule included these conponents, and therefore, they
are included in the estimate used for the final rule. The
EPA al so considered the influence (positive and negative) of
other factors that are not possible to quantify, and
presented these biases in a table of the EIA at proposal and
for the final rule. Mst of the biases are variable and

case specific. For exanple, product quality changes were
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found to have both positive and negative effects on cost
dependi ng on the product. The EPA found no |ink between
product quality and VOC content since quality, high-
perform ng products are available in a w de range of VOC
content levels in many product categories. Gyven this
finding, the EPA does not consider warranty clains and
conpl aints for poor performance to be typical or
gquantifiable for a refornulated product. The EPA al so found
exanpl es of increased and decreased tine utilized for
surface preparation, application, and drying of conpliant
coatings. The use of acetone fornmulations is also not
consi dered a necessity to conply with the rule since there
are other raw material substitutes available to
manuf acturers. Thus, incurring increased safety hazards by
choosing an acetone fornulation is a decision that should be
made by a manufacturer based on benefit/cost considerations,
rather than as a result of the rule. Oher categories of
i nfluence on the cost estimate are al so di scussed
qualitatively in the ElIA

The cost of foregone new product devel opnent is an
aspect of opportunity cost that is inplicitly included in
the EPA's estinmate of econom c inpacts. The anortized cost
of refornmulation reflects both the paynent of principal and
the cost of capital. The cost of capital directly reflects

the value of opportunities foregone by investing funds in a
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particular activity, in this case, refornulation. Thus, if
investing in refornulation diverts funds frominvesting in
ot her product enhancenents, the foregone value of those
investnments is captured in the discount rate used in the
anal ysi s.

The aggregation of 50 categories into 13 narket
segnents is the result of cross-referencing the em ssions
inventory data fromthe industry survey with the codi ng
system set by the Census of Manufacturers, a |large source of
econom ¢ data. The nethodology to |ink survey categories
with the Census data is described in an appendix to the ElA
The EPA' s objective was to specify as many market categories
as the data would allow. Using this nmethod, the |argest
possi bl e nunber of neani ngful market categories was 13. The
aggregati on process presents an appropriate way to anal yze
the cost and econom c inpacts and does not in any way
dimnish the estimtes of the absolute inpact of the
regul ati on. However, the aggregation process nay make it
difficult to detect relatively large inpacts wthin one
subgroup of a market category, if these inpacts are offset
by relatively small inpacts in other subgroups of that
market. In other words, a product may be nore likely to be
w thdrawn fromthe market than is indicated in the 13 market
segnents of the analysis since nmultiple product niches would

be lunped within the sanme market segnent. On the other
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hand, this aggregation may increase the estimted effect on
manuf acturers by over-stating the degree to which products
wi thin the market segment can substitute for products
affected by the regul ation.

While the EPA did not directly nmeasure inpacts on the
retailing sector, contractors, and other consuners, the
indirect inpacts to these entities and other users of
coatings products are captured in the market analysis by the
estimated change in “consuner surplus,” along with all other
downstream ef fects beyond the manufacturer. Consuner
surplus neasures the distribution of the burden of the
regulation to all consuners. Since the inpact on consuners
cal cul ated for proposal was |ess than one-third of the
manuf acturers’ burden, and contractors and retailers are a
smal | subset of this effect, the EPA saw no indication of a
need for an in-depth analysis of secondary (indirect)

i npacts.

It should be recognized that retail outlets have the
ability to substitute between conpliant and nonconpli ant
coatings offered for sale. VWile the EPA projects the
nunber of w thdrawn products to be small, if a manufacturer
does choose to discontinue a product, retailers wll
presumably replace this product with other conpliant
products in that category. Thus, although foregone profits

are “lost” for the manufacturer w thdrawi ng a product, the
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retailer offsets any lost profits fromselling the w thdrawn
product with profits obtained by selling substitutes within
that category. As indicated above, the nunber and vol une of
product withdrawals is projected to be quite snmall (I ess
than 1-percent nationally), thus suggesting retailing
effects, if they exist at all, are also likely to be quite
smal |

The job | oss and ot her substantial econom c inpacts
that are referred to by a coomenter are the result of
assum ng that every refornulation required by the standards
is not feasible, thus the products would be renoved fromthe
mar ket causi ng manufacturers, contractors, retailers, and
ot her consuners to be econom cally inpacted. Because there
are a very limted nunber of products that are expected to
be wi thdrawn fromthe market, nost products wll be
refornmul ated or produced with current forrmulations (wth
manuf acturers using the tonnage exenption provision or
paying a fee for em ssions in excess of the standards).

Li kew se, this regulatory action cannot be considered a
“product ban” because the EPA believes that it is
technologically feasible to reformulate all product
categories to neet the standards. The expected |evel of
product withdrawal is cal cul ated based upon the aggregate
i npact on nunerous varieties of products across 13 different

mar ket segnments, so it is unlikely to elimnate (or ban) an
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entire product category. |In addition, the rule contains
limts for 61 categories of products, many of which were
created to preserve specialty, niche market sectors within
the industry. Also, the tonnage exenption and exceedance
fee provisions in the rule are expected to provide further
conpliance flexibility which will allow manufacturers to
mai ntai n product lines with VOC contents that exceed the
applicable VOC content limts in appropriate circunstances.

I n conclusion, based on the data and information
provided to the EPA prior to proposal and through public
comments, the revised national annualized cost estinmate of
the final rule of $25.6 mllion in 1991 dollars (or
$29 mllion in 1996 dollars) is representative of all costs
to producers and consuners. This cost and its effect on the
i ndustry do not neet the mninumcriteria set forth by
Executive Order 12866 or the Unfunded Mandates Reform Act to
requi re additional anal yses, as sone commenters have
suggest ed.

N. Small Busi ness |ssues

The EPA received several comments that small businesses
woul d be di sproportionately inpacted by the regul ation
because: (1) they manufacture products w th higher VOC
content in conparison to the |large conpanies; (2) due to the
| ack of resources, it would take I onger for small firms to

refornmulate all affected products; and (3) the rule would
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di scourage ni che market products that support many regi onal
and | ocal manufacturers. Sonme commenters al so clained that
t he proposed regul ati on provided a conpetitive advantage to
| arge national and international conpani es because a uniform
national rule sinplifies marketing, production, and
conpliance activities of these firns.

During devel opnent of the rule, the EPA was aware of
t he above concerns of small manufacturers and designed the
architectural coatings rule to mnimze any potenti al
adverse inpacts on small manufacturers. |In fact, special
consi deration was given to economc feasibility of VOC
| evel s for coating categories where snmall manufacturers have
a di sproportionate presence. The small entity analysis
confirmed that small producers that were included in the
survey of manufacturers do tend to produce hi gher VOC
content products (75 percent higher than the average of al
surveyed manufacturers), partly because of a specialization
of products and partly because of choice of technol ogy.
They produced 20 percent of the nunmber of products in the
survey, but only account for 4 percent of total volune of
coatings produced, and 4 percent of total revenue of
surveyed manufacturers. Thus, the revenues and production
| evel s are generally | ower than the average of al
manuf acturers. Because the costs to refornulate are fixed

for all levels of production, the costs to refornulate the
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products that exceed the VOC content |imts have the
potential to conprise a greater share of baseline costs and
revenues for small producers, which gives sone indication
that a disproportionate inpact on small businesses coul d
occur if refornulation were the only conpliance option
avai l able. The EPA considered this finding and has taken
several steps in the final rule to mtigate this inpact,
provide flexibility and additional conpliance tinme, and

preserve niche markets, including:

. the creation of new product categories where
war r ant ed,

. an i ncreased conpliance tine (12 nonths),

. a tonnage exenption provision, and

. an exceedance fee provision.

Al'l of these provisions were considered in part to address
ni che markets and smal |l busi ness burdens; however, the
provisions will be available to all producers regardl ess of
size. The EPA's analysis of the inpacts of the final rule
shows that small businesses are likely to utilize these
provi sions and that the inpact on a typical small firmis
reduced wi thout significant deterioration of the rule’'s
effectiveness (i.e., the foregone em ssion reductions are
limted). See section VI.E of this preanble for a summary

of findings fromthe anal ysis.
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The EPA di sagrees that the proposed architectural
coatings rule favors |l arger businesses to the detrinent of
smal | er businesses. As the EIA indicates, estimated market
effects fromthe architectural coatings rule are relatively
slight. Approximately one-tenth of 1 percent of industry
product volunme is projected to withdraw fromthe market, and
price effects in each market are expected to range from no
effect to an increase of less than 2 cents per liter, which
is still less than a 1-percent increase of the baseline
price. The expected |evel of product w thdrawal discussed
above i s based upon the aggregate of nunmerous varieties of
products across 13 different market segnments, so it is
unlikely to elimnate an entire product category. Conpared
to other industries, the coatings industry is highly
conpetitive due to the nunerous manufacturers in the
i ndustry. Therefore, a relatively small product w thdrawal
effect on a very conpetitive industry suggests that
significant degradation of market conpetition is unlikely.

The EPA al so does not agree that a uniform national

regul ati on woul d have negative inplications for conpetition
with respect to antitrust |aws and woul d reduce mar ket
efficiency. 1In fact, the existence of nonuniform standards
across States tends to favor one sector of the industry
(l ocal manufacturers) at the expense of another (non-Iocal

manuf acturers), thereby limting conpetition in those



117
mar kets. Sonme public commenters supported a national rule
because they believe nonuniform standards harnmed smal
manuf acturers. As one commenter testified at the public
hearing, small conpanies |ack the resources to deal wth a
| arge nunber of different State regul ati ons and | abeling
requi renments and a regulatory climate that changes
frequently. Another commenter pointed out that these
condi tions hinder small conpanies’ ability to plan for new
products, production, expansion, and nmarketing. All of
these activities require the investnent of time and noney
that can easily be expended if a county, district, or State
i npl ements a new VOC rule. The EPA considers a national VOC
rule an inportant elenment in pronoting consistency anong
architectural coating standards. The EPA al so recogni zes
that a national rule for architectural coatings sets m nimm
national requirenents, and that sone States may need to
adopt requirenents for architectural coatings nore stringent
than those in this rule.

The EPA al so received comrents on the definition of a
small entity that the EPA adopted for the regulatory
flexibility analysis. One commenter supported the
definition, while several others argued that the definition
was too restrictive and suggested it be revised to include
nmore firms (i.e., firms with architectural coatings sales

bet ween $20 and $30 million, or firms with | ess than $50
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mllion, or firms with less than $100 mllion in sales).
Because the coating manufacturing industry i s not
| abor-intensive, a revenue value cut-off rather than a
nunber - of - enpl oyees cut-of f appeared to be a better neasure
to reflect the ability of a manufacturer to devote tinme as
wel | as research and devel opnment resources to neet
regul atory requirenents. Based on input from stakehol ders
during the regulatory negotiation process (I1-E62), the EPA
has defined small manufacturers as those having | ess than
$10 million in annual architectural coating sales and | ess
than $50 million in total annual sales fromall products.
Using this definition, between 70 and 85 percent of the
architectural coatings industry would be classified as
small. This definition does not change the requirenents of
the Regulatory Flexibility Act (RFA); it is used for
anal ysis purposes only. |If the definition were changed to
include nore firns at sales levels greater than $10 mllion,
the inpacts on this sector of the industry may appear | ower
on average because the inpacts on a conpany with sales
around $30 million may offset inpacts on a $5 nillion
conpany. In such a case, the EPA nmay have been less |ikely
to consider special provisions such as the exceedance fee or
tonnage exenption. The EPA believes the current definition
is representative of the industry and has not revised it for

the final rule.
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O Cost-effectiveness

In the preanble to the proposed rule (61 FR 32735,

June 25, 1996), the EPA solicited coments on alternative
approaches to the cost-effectiveness calculation for the
proposed rule. As distinct fromEPA s consideration of cost
in the BAC anal ysis, the discussion in this section did not
forma basis for EPA's selection of BAC for the categories
of products regulated by the rule.

Cost -effectiveness is a neasure used to conpare
alternative strategies for reducing pollutant em ssions, or
to provide a conparison of a new strategy with historica
strategies. The EPA' s established nethod of cal culating the
cost-effectiveness of a rule with nationw de applicability
is to divide the total cost of the rule by total em ssion
reductions. At proposal, the EPA requested conment on two
alternative ways of calculating cost-effectiveness for the
architectural coatings rule: (1) cost-effectiveness
considering total em ssion reductions in ozone nonattai nnment
areas only, and (2) cost-effectiveness considering emn ssion
reductions in ozone nonattai nnent areas during the ozone
season only.

Bef ore di scussing the conments received on this cost-
ef fecti veness net hodol ogy issue, it is inportant to note
that the provisions and rationale for today’'s rule are not

dependent upon the disposition of this issue. The EPA
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nonet hel ess took comment on the issue because this rule was
anong the first to be proposed under section 183(e) of the
Act and presented an opportunity to receive public input
early in the program

In regard to cost-effectiveness nethodol ogi es, the EPA
recei ved comments fromthree commenters, all of whom favored
the EPA's traditional neasure of cost-effectiveness. One
commenter stated that it is inportant to characterize
cost-effectiveness in a consistent manner so that various
control strategies can be conpared on equal footing and that
cal cul ating cost-effectiveness based sol ely on nonattai nnent
areas unfairly biases the calculation by ignoring the
benefit of reducing the transport of ozone and its
precursors. Another comrenter advised the EPA to maintain
the traditional nmeasure since it is commonly used and wil|l
continue to provide neani ngful conparisons. The latter
comment er opposed nore narrow nmeasures of
cost-effectiveness, such as exclusively measuring the effect
on ozone concentrations or VOC reductions in ozone
nonattai nnent areas only. The third commenter consi dered
cost-effectiveness based on VOC reductions solely in ozone
nonattai nment areas to be inpractical, because the
manuf acturer has little control over where coatings wll be

used. Such control would necessitate additional
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recordkeeping to track intended and actual | ocations of
product use.

After considering these comments, the EPA does not plan
to adopt these alternative approaches to cal cul ating
cost-effectiveness for rules with nati onwi de contr ol
requi renents, for reasons that are presented bel ow

One issue raised by the coments is whether the EPA' s
traditional nmeasure creates a bias against strategies that
apply in alimted geographic area (e.g., in nonattainnent
areas) relative to nationw de strategies, or against
seasonal strategies relative to year-round strategies. This
i ssue would arise if the EPA used cost-effectiveness figures
to conpare the desirability of these dissimlar types of
strategies. In fact, the EPA did not use cost-effectiveness
estimates in this way in devel oping the architectural
coatings rule. 1In the case of the architectural coatings
rul e, the EPA considered applying restrictions to
architectural coatings only in nonattainment areas (either
by rule or through a CTG. The EPA believes that such
geographically targeted restrictions for these nationally
di stributed architectural coatings would pose substanti al
inpl ementation difficulties for governnment and woul d i npose
substantial conpliance burdens on a | arge nunber of
regul ated entities. The EPA al so believes that such

geographically targeted restrictions for these nationally
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di stributed products would be |l ess effective at reducing
em ssions than a national rule (see section V.A of this
preanble for further discussion). Because the EPA
determ ned that a strategy applicable only to nonattai nnent
areas would be |l ess desirable than a national rule for
architectural coatings, the EPA did not see a need to invest
resources to pursue that strategy and calculate its
cost-effectiveness.

The EPA consi dered whet her use of one of the
alternative cost-effectiveness nethodol ogi es woul d enabl e
the EPA to nake valid cost-effectiveness conpari sons between
nati onw de and targeted geographic strategies, or year-round
and seasonal strategies, for reducing ozone pollution. The
EPA has not chosen these alternatives because it has the
followi ng concerns about the two alternative approaches:

First, VOC em ssion reductions have benefits other than
reduci ng ozone levels in nonattai nnent areas. As a result,

t he EPA believes the cost-effectiveness calculation for a
nati onw de, year-round rule should not exclude VOC em ssion
reductions in attai nnent areas or outside the ozone season.
The EPA recogni zes that a primary objective of

section 183(e) of the Act is to reduce VOC em ssions in
ozone nonattai nnment areas. However, as previously
expl ai ned, in the devel opnent of the architectural coatings

rule, the EPA believes that the best policy alternative is
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to inplenent a nationwide rule. Therefore, em ssion
reductions fromthis rule will not only be realized in ozone
nonattai nnment areas, but also in all other parts of the
country in which architectural coatings are distributed and
consuned.

In general, the benefits of VOC reductions in ozone
attai nment areas include reductions in em ssions of VOC air
toxics, reductions in the contribution fromVOC em ssions to
the formation of fine particulate matter, and reductions in
damage to agricultural crops, forests, and ecosystens from
ozone exposure. Em ssion reductions in attainnent areas
help to maintain clean air as the econony grows and new
pol l uti on sources conme into existence. Also, ozone health
benefits can result fromreductions in attai nnent areas,
al t hough the nost certain health effects from ozone exposure
bel ow t he NAAQS appear to be both transient and reversible.
The closure letter fromthe Cean Air Science Advisory
Commttee (CASAC) for the recent review of the ozone NAAQS
states that there is no apparent threshold for biological
responses to ozone exposure [See U. S. EPA;, Revi ew of NAAQS
for Ozone, Assessnent of Scientific and Techni cal
Information, Ofice of Air Quality Planning and Standards
Staff Paper; docunment nunber: EPA-452\R-96-007].

Second, under either alternative approach, em ssion

reductions in ozone attainnent areas would not be incl uded
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in the calculation. This appears to inply that em ssions
reductions in attainment areas do not contribute to cl eaner
air in nonattainnent areas. VOC sources in regions adjacent
to nonattai nment areas nmay contribute to ozone levels in
nonattai nnent areas. As a result, a cost-effectiveness
conpari son based on the alternative approaches sonetines
could create a bias against a nationwide rule relative to a
strategy that applies in nonattainnent areas only.

In light of the transport issue, it has been suggested
that the EPA apply a weighting factor to account for
differences in the extent to which em ssions inside and
out si de nonattai nment areas contribute to ozone formation in
nonattai nnent areas. The EPA is concerned that in order to
cal cul ate cost-effectiveness using this concept, the EPA
woul d have to conduct extensive and costly air quality
nodeling to estimate ozone reductions resulting from each
candi date control strategy and that this would require
extensive data on the location of em ssions. Such detailed
analysis is appropriate for sonme policy decisions, but not
for all. As aresult, the EPA is skeptical that this
wei ghti ng approach woul d represent a generally useful
anal ytical tool for decision making.

The EPA, of course, agrees that differences in the

| ocation and timng of em ssion reductions are a significant
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consideration in choosing anong alternative strategies. The
extent of ozone reductions and other benefits resulting from
VOC emi ssion reductions varies, partly based on |ocation and
season. In considering nationw de vs. geographically
targeted controls, and year-round vs. seasonal controls, the
EPA consi ders avail able informati on on the effectiveness of
those strategies in reducing ozone--as well as other health
and environnental considerations, econom c considerations,
and other relevant factors--in nmaking a holistic assessnent
of which strategy is nost desirable froman overall public
policy standpoint.

There are instances where the EPA does provide an
estimate of cost-effectiveness of a control strategy during
t he ozone season, i.e., generally, when a control strategy
is feasible to apply on a seasonal basis, or when limts are
set on a seasonal basis. Although these figures are useful
for conparing different seasonal strategies, the EPA does
not plan to use cost-effectiveness figures for inappropriate
(i.e., apple to orange) conparisons between seasonal and
year-round strategies for the 183(e) programfor the reasons
presented above. In regard to today's rule, the EPA notes
that the nature of architectural coatings em ssions does not
allow for control strategies that reduce em ssions only
during the ozone season to be an objective for

consideration. One reason is that the shelf |ife and
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consunption rate of architectural coatings varies greatly
and one cannot predict that a certain percentage of a
product made with a specified fornmulation will be consuned
and, thus, result in VOC emtted during the ozone season.
Because the Agency has concl uded that an ozone season-based
approach is not a viable control strategy for architectural
coatings, the EPA did not believe it was appropriate to
devel op a seasonal - based approach to neasuring
cost-effectiveness for the architectural coatings rule.

P. Future Study and Future Linmts

The EPA has determned to regulate architectural
coati ngs based upon the study and Report to Congress
required by Section 183(e) of the Act. For the reasons
di scussed in the separate final |isting decision published

today in the Federal Reqgister, the 183(e) study established

that the EPA should regulate architectural coatings to
reduce VOC em ssions, as directed by the Act. The final
rule's VOC content limts, in conbination with the
exceedance fee and tonnage exenption provisions, reflect the
EPA' s determ nation of BAC for architectural coatings, based
on the EPA's analysis of currently available information on
coating technol ogies. However, the EPA recogni zes that

manuf acturers are continuously devel opi ng new and i nnovative
products in response to conpetitive markets as well as to

regul atory pressures. The EPA has devel oped the final
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requirenents for architectural coatings |largely from data
for coatings manufactured in the early 1990s, and the EPA
bel i eves, therefore, that VOC reductions beyond those
reflected in table 1 of the rule may be technol ogically and
economcally feasible in the future. In the preanble for
t he proposed rule, the EPA discussed the idea of a joint
study with the industry to investigate the cost and
performance characteristics of coatings with VOC contents
| oner than the pronulgated limts and to assess the
envi ronnment al and econom c inpacts of requiring | ower VOC
contents. The EPA requested comments concerning such an
EPA/ i ndustry study and any perfornmance, cost, or reactivity
consi derations that should be included in such a study. The
EPA al so requested infornmation on coating categories where
recent progress in |owVOC resin systens has resulted in the
i ntroduction of new | ow-VOC coatings into the nmarket since
1990. In addition, the EPA requested cost information and
comments on the ability of coatings with VOC content limts
| oner than the proposed levels to neet the perfornmance needs
wi thin the coating category.

A total of 27 comrenters responded to the EPA s request
for coments, representing a wde variety of positions. The
comments generally addressed three issues: (1) the
useful ness of the proposed joint study, (2) how the EPA

shoul d conduct the study, and (3) the nerit of pronulgating
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additional or nore stringent standards for architectural
coat i ngs.

Based on these comments, the EPA has concl uded that an
addi tional study for this category may be warranted to
determ ne the feasibility of additional reductions in VOC
limts. However, contrary to sonme commenters' assertions,

t he EPA woul d not necessarily inpose future requirenments as
a result of any study. A study could indicate that further
regul ation of architectural coatings is unwarranted.

The EPA appreciates the willingness expressed by many
commenters to participate in a joint study. The
effectiveness of any study is highly dependent on a spirit
of openness and cooperation between all affected parties.
In order to determne the potential for useful results from
a second study, the EPAwW Il solicit input fromindustry
representatives and other interested parties on the tim ng,
scope, and content of the study. Decisions concerning the
additional study will be nade on the basis of this input.

Some commenters questioned the EPA's authority to
engage in any future regulatory initiatives involving
architectural coatings. These commenters did not identify
any statutory |anguage in section 183(e) of the Act that
supports this position. The EPA believes that
section 183(e) explicitly authorizes the EPA to use “any

system or systens of regulation” that are appropriate to
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achieve the goals of the statute, and the EPA's explicit
directive is to require BAC. Nothing in section 183(e)
explicitly or inplicitly prohibits the EPA from updating or
anending the regulations in the future, if appropriate. The
EPA has striven to pronul gate the appropriate regul ations
given the current state of technology. Future innovation in
technol ogy may justify reexam nation of the regulations, and
t he EPA wi shes to encourage such innovation in order to
achi eve the objectives of section 183(e).

Q Admnistrative Provisions

Since proposal, the EPA has added several new sections
to the regulation to aid in inplenmenting the rule. These
adm ni strative provisions do not add any new conpliance
requi renents to the rule, and pose no additional inpacts on
regul ated entities. The EPA has added the new requirenents
to provide consistent procedures for inplenmentation. The
provi sions that were added are as follows: (1) Addresses of
the EPA Regional Ofices, (2) State Authority,

(3) CGrcunvention, (4) Incorporations by Reference, and
(5) Availability of Information and Confidentiality.

The section on addresses specifies the mailing
addresses of the EPA Regional Ofices for the submttal of
required reports. The States and territories served by the
various Regional Ofices are listed in this section as well.

The appropriate Regional Ofice for purposes of reporting
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woul d be that Regional Ofice which serves the State or
territory in which the regulated entity's corporate
headquarters are physically | ocated.

The section on State authority clarifies that this rule
in no way prevents States from adopting nore stringent
regul ations. The section on circunvention prohibits
regul ated entities fromdoing anything to conceal what woul d
ot herwi se be nonconpliance, by such neans as falsifying
records of product fornulation or VOC content. The section
on incorporations by reference includes as part of the rule
t he ASTM net hods and techni cal standards of the American
Architectural Manufacturer’s Association that are cited by
reference. Finally, the section on availability of
information and confidentiality clarifies the type of
information that is available to the public, and provides
for the confidential handling of any proprietary information
that may be submtted to the EPA in response to the rule.

VI. Admnistrative Requirenents

A.  Docket

The docket is an organized and conplete file of all the
i nformati on considered by the EPA in the devel opnent of this
rule. The docket is a dynamc file, since material is added
t hroughout the rul emaki ng devel opment. The docketing system
is intended to all ow nenbers of the public to identify and

| ocate docunents so that they can effectively participate in



131
the rul emaki ng process. Along wth the statenment of basis
and purpose of the proposed and pronul gated standards and
t he EPA responses to significant coments, the contents of
the docket will serve as the record in case of judicial
review [see 42 U.S.C. 7607(d)(7)(A)].

B. Paper wor K Reducti on Act

The information collection requirenents in this rule
have been submtted for approval to OVB under the Paperwork

Reduction Act, 44 U S.C. 3501, et seq. An Information

Col | ection Request (ICR) docunment has been prepared by the
EPA (1 CR No. 1750.02) and a copy nay be obtained from Sandy
Farmer, OPPE Regulatory Information Division, United States
Envi ronmental Protection Agency (2137), 401 M Street, SW
Washi ngt on, DC 20460, or by calling (202) 260-2740. The
information requirenents are not effective until OVB
approves them

The information collections required under this rule
are needed as part of the overall conpliance and enforcenent
program The information wll be used by the EPA to
identify the regulated entities subject to the rule and to
ensure their conpliance wwth the rule. The recordkeeping,
reporting, and | abeling requirenments are mandatory and are
bei ng established under sections 114 and 183(e) of the Act.
Al information submtted to the EPA for which a clai m of

confidentiality is made w Il be safeguarded according to the
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EPA policies set forth in Title 40, Chapter 1, Part 2,
Subpart B-Confidentiality of Information (see 40 CFR part 2;
41 FR 36902, Septenber 1, 1976, as anended by: 43 FR 39999,
Septenber 8, 1978; 43 FR 42251, Septenber 28, 1978; and
44 FR 17674, March 23, 1979).

The total annual reporting and recordkeepi ng burden for
this information coll ection averaged over the first 3 years
is estimated to be 65,851 hours per year. The total
annual i zed recordkeeping and reporting costs for this rule
are estimated to be $2,452,683. This is the estimted
burden for the estimated 500 respondents (i.e.,
architectural coating manufacturers).

The average estimated burden, per respondent, is
132 hours per year. The total reporting and recordkeeping
burden for an individual respondent will vary dependi ng on
t he conpliance option chosen. Respondents neeting the VOC
content limts wll have the | owest reporting and
recordkeepi ng burden. Manufacturers and inporters that
choose the option of calculating an "adjusted-VOC content”
(for recycled coatings), paying an exceedance fee, or
exercising the tonnage exenption will have a higher
reporting and recordkeepi ng burden. The final rule requires
an initial one-tinme notification fromeach respondent.
Respondent s whose coating products have a VOC content that

is less than or equal to the VOC content limts have no
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periodic reporting requirenments. Respondents using the
recycl ed coatings provision nust keep records and submt
annual reports. Respondents taking advantage of the tonnage
exenption nust file annual reports and nust maintain records
for the coatings being clainmed under the exenption.
Respondent s payi ng an exceedance fee nmust submt reports on
an annual basis. These manufacturers nust al so keep records
for each coating product on which fees are paid.

Burden in this context neans the total time, effort, or
financial resources expended by persons to generate,
mai ntain, retain, disclose, or provide information to or for
a Federal agency. This includes the tinme needed to: (1)
review instructions; (2) develop, acquire, install, and
utilize technology and systens for the purposes of
col lecting, validating, and verifying information,
processi ng and mai ntaining informati on, and di scl osi ng and
providing information; (3) adjust the existing ways to
conply with any previously applicable instructions and
requirenents; (4) train personnel to be able to respond to a
collection of information; (5) search data sources; (6)
conplete and review the collection of information; and (7)
transmt or otherw se disclose the information.

An Agency may not conduct or sponsor, and a person is
not required to respond to, a collection of information

unless it displays a currently valid OVB control nunber.
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The OMB control nunbers for the EPA's regulations are |isted
in 40 CFR part 9 and 48 CFR chapter 15.

Send comments on the EPA's need for this information,
the accuracy of the provided burden estimates, and any
suggested nethods for mnimzing respondent burden,

i ncl udi ng through the use of automated collection techniques
to the Director, OPPE Regulatory Information D vision,
United States Environnmental Protection Agency (2137), 401 M
Street, SW Washington, DC 20460, and to the Ofice of

I nformati on and Regul atory Affairs, Ofice of Managenent and
Budget, 725 17th Street, N. W, Washi ngton, DC 20503, narked
"Attention: Desk Oficer for EPA." Comments are requested

within [insert date 30 days after date of publication in the

FEDERAL REQ STER]. Include the I CR nunber in any

correspondence.

C. Executive Order 12866

Under Executive Order 12866 (58 FR 51735,
Cctober 4, 1993), the EPA nust determ ne whether a
regul atory action is "significant" and therefore subject to
OMB review and the requirenents of the Executive Order. The
Order defines "significant regulatory action" as one that is
likely to result in a rule that may:

(1) Have an annual effect on the econony of
$100 million or nore or adversely affect in a material way

t he econony, a sector of the econony, productivity,
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conpetition, jobs, the environnment, public health or safety,
or State, local, or tribal governnents or comunities;

(2) create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan prograns or the
rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal mandates, the President’s priorities, or the
principles set forth in the Executive O der.

Pursuant to the ternms of the Executive Order, the EPA
has determned that this final rule is a "significant
regul atory action"” under criterion (4) above, based on the
novel use of econom c incentives (an exceedance fee) for
this industry. Therefore, the EPA submtted this action to
OMB for review. Any changes nmade in response to OVB
suggestions or recommendations are docunented in the public
record.

D. Executive Order 12875

To reduce the burden of Federal regulations on States
and smal|l governnents, the President issued Executive
Order 12875 on Cctober 26, 1993, entitled Enhancing the
| nt ergovernnental Partnership. This Executive O der
requi res agencies to assess the effects of regul ations that

are not required by statute and that create nmandates upon
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State, local, or tribal governnents. In conpliance with
Executive Order 12875, the EPA has involved State and | ocal
governnments in the devel opnment of this rule. State and
| ocal air pollution control agencies participated in the
regul atory negotiation and have al so submtted conments
after proposal for consideration in devel oping the final
rul e.

E. Requl atory Flexibility Act/Snall Business

Requl at ory Enforcenent Fairness Act of 1996

The RFA of 1980 (5 U.S.C. 601, et seq.), as anmended by
the Smal | Business Regul atory Enforcenent Fairness Act of
1996 (SBREFA), requires the EPA to give speci al
consideration to the effect of Federal regulations on snal
entities and to consider regulatory options that m ght
mtigate any such inpacts. The EPAis required to prepare a
regul atory flexibility analysis, including consideration of
regul atory options for reducing any significant inpacts,
unl ess the EPA determnes that a rule will not have a
significant econom c inpact on a substantial nunber of snall
entities.

The EPA prepared anal yses to support both the proposed
and final rules to neet the requirenents of the RFA as
nodi fi ed by the SBREFA. The EPA undertook these anal yses
because of the | arge presence of snall entities in the

architectural coatings industry and because the EIA
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indicated that there could be a significant econom c inpact
on a substantial nunber of small entities if mtigating
regul atory options were not adopted for the rule. After
eval uating public comment on the proposed mtigating
options, the EPA nade a nunber of changes to the proposed
rule to further mtigate the rule’ s small business inpacts.
As a result, the EPA believes that it is highly unlikely
that the rule will have a significant econom c inpact on a
substantial nunber of small entities. However, in |ight of
the EPA's inability to quantify the effect of all of the
mtigating provisions included in the rule, the EPA has
el ected to conduct a regulatory flexibility analysis and to
prepare a SBREFA conpliance guide to elimnate any potenti al
di sput e about whether the EPA has fulfilled SBREFA
requi renents. The EPA expects to conplete the conpliance
gui de by the end of 1998.

The anal ysi s supporting the proposed rule was published
in the report titled, “Econom c |Inpact and Regul atory
Flexibility Analysis of Air Pollution Regul ations:
Architectural and Industrial Mintenance Coatings,”

(June 1996). For the purpose of the analysis, the EPA
considered small manufacturers to be firms with |less than
$10 mllion of total gross annual revenues fromthe sale of
architectural coatings and | ess than $50 million in total

gross annual revenues fromall products. The EPA proposed
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this definition of small entity for the reasons stated in

the Septenber 3, 1996 Federal Reqgister (61 FR 46411) and has

determned that this definition is appropriate. The Small
Busi ness Adm ni stration has concurred on this definition of
smal | entity.
Using this definition, one-third of the 116 firnms for
whi ch the EPA has survey data are classified as small.
There are approximately 500 total manufacturers. Since the
EPA does not have data to indicate the total nunber of smal
firms producing architectural coatings, the EPA assunes as a
conservative estimte that the unsurveyed manufacturer
popul ation (i.e., the remaining 384 manufacturers) are al
smal |, and consequently, all product volune not captured by
the 116 nmanufacturers surveyed is manufactured by smal
firms. Using this assunption, the EPA conducted an anal ysis
t hat assunmed 84 percent of the estinmated 500 architectural
coating producers, i.e., 420 firns, are small entities.
Based on an analysis of the survey data at proposal,
t he EPA recogni zed the fact that small businesses tend to
produce products in specialized or niche markets and also to
produce products that tend to have higher than industry-
average VOC contents within |l ess specialized markets. In
addi tion, small manufacturers’ revenue and production |evels
are generally lower than the average for all manufacturers.

One benefit of their smaller production levels is that smal
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manuf acturers have a greater ability to adjust quickly to
changes in nmarkets. However, because the costs to
refornmulate are fixed for all levels of production, and
smal | manuf acturers have | ower than average production
| evels, the costs for small manufacturers to reformul ate
represents a greater share of baseline costs and revenues.
Wt hout any rule provisions designed to mtigate inpacts on
smal | manufacturers’ niche markets and snal |l er production
| evels, there is sone indication that a di sproportionate
i npact on small busi nesses could occur.

At proposal, the EPA included categories and limts to
preserve niche product markets. 1In addition, to evaluate
whet her further steps were still needed to accommodat e ni che
mar ket coatings, the EPA requested that commenters identify
any additional specialty coatings which would not conply
wi th VOC content requirenents. The EPA al so requested
comment on whether to include an “exceedance fee” which
woul d al | ow conpani es the option of paying a fee, based on
t he anmount that VOC content |limts are exceeded, instead of
achieving the limt. |In addition, the EPA requested coment
on the concept of a | ow volunme cut-off, under which a
coating may be exenpt fromregulation. The analysis
prepared to support the final rule builds upon the analysis
performed for the proposal and takes into consideration

conpliance options the EPA has added to the final rule.
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Due to confidentiality considerations associated with
the survey data provided by the industry trade associ ation,
the EPA could not derive conpliance cost as a percentage of
revenues for each small manufacturer included in the survey
popul ation. This is because the aggregated information
provided to the EPA did not have sal es and VOC cont ent
information linked to any particular small manufacturer.
The data conpiled all responses for small manufacturers
wi t hout any indication of firmnane. Therefore, individual
product VOC content information is available, and total
revenues of all firnms responding to the survey as a smal
business is avail able, but no nethod exists for the EPA to
connect each response to an individual firmfor a
cal cul ation of actual firmlevel cost-to-revenues rati os.
Absent exact information for each firm the EPA perforned
the anal ysis based upon an average small business, using
reasonabl e assunptions based upon the available data. In
lieu of firmlevel neasures, the analysis presents an
average cost/revenue ratio for a typical small firm based on
t he survey dat a.

The anal ysis has several other limtations. Although
t he EPA included specialty niche market categories in the
rul e, based on the data available to the EPA, there was no
way to account for the extent to which these additional

categories mtigated i npacts. For exanple, the EPA' s
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proposal included the follow ng categories: “inpacted
i mrersion coatings”, “flow coatings”, and “nonferrous
ornanmental netal |acquer and surface coatings” which likely
woul d have been reported in the survey under the broader
“Industrial maintenance” category. The analysis would
likely overestimate inpacts on some of the markets
represented in the survey due to the inability to account
for the subset niche markets wthin these surveyed
categories for which the EPA created additional categories.
Additionally, the EPA's anal ysis assunes that manufacturers
bear the full cost of each reformulation. Since the VOC
content limts in the rule reflect available resin
technol ogi es, the EPA expects that the cost to conply for
t hose manufacturers needing to reformulate their higher VOC
content coatings will be partially reduced through the
assi stance of resin manufacturers/suppliers. Upon request,
nmost resin suppliers are willing to share information and
sanple | ow VOC content fornmulations with interested paint
manuf acturers, both large and snmall. For this reason, the
anal ysis may overestimate the inpact of refornulation costs.
A further consideration is that the EPA's analysis is based
on 1990 data, and there has been nuch technol ogi cal progress
in the past 8 years in addition to new State regul ati ons
with requirements simlar to the EPA's rule (e.qg.,

Massachusetts, Kentucky, and Oregon).
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In response to public coments, the EPA added 7 coating
categories and increased the VOC content limts for 4
coating categories, as well as the exceedance fee provision
and a provision which woul d enabl e each manufacturer to
claimas exenpt a specified anmount of VOC (known as the
tonnage exenption). The EPA al so added an extended peri od
of conpliance after pronulgation to allow additional tine
for reformul ati ons. The EPA expects these provisions to
mtigate rule inpacts on small businesses’ |ow production
vol unes and to allow for the preservation of several niche
mar kets. However, based on the limted data available to
the EPA, only the mtigating inpact of exceedance fees can
be quantifi ed.

The EPA first conducted the anal ysis w thout
incorporating the quantifiable mtigating inpacts of
conpliance options available in the final rule. The
anal ysis shows that when refornmulation is the only option
for conpliance, the cost/revenue ratio is 2.5 percent on
average. \Wen the alternative conpliance options of the
exceedance fee or product w thdrawal are considered, the
rati o decreases to 2 percent. This ratio wuld likely
decrease further if the cost effects of the additional niche
product categories, use of the tonnage exenption, and
reduction in cost to reformulate due to resin supplier

assi stance coul d be specifically quantifi ed.
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The analysis in the EIA suggests that a |arge
percentage of small firms will opt for one of the
alternative conpliance strategies in lieu of reformul ation.
For some of the products listed in the survey as produced by
a small manufacturer, the EPA anticipates that it would be
| ess costly for a firmto utilize the exenption provision,
pay the exceedance fee, or withdraw a product (and forego
profits on the product) rather than to refornul ate.
Al though the lack of data at the firmlevel does not allow
for an approximation of the use of the exenption, the
anal ysi s suggests that 35.5 percent of the small business
products in the survey that exceed the standards wll be
mai nt ai ned at current VOC content |evels through the paynent
of the exceedance fee, 4 percent will be renpved fromthe
mar ket, and 60.5 percent of the products will undergo
refornmul ation. The availability of the alternative
conpliance strategies reduces the cost to snal
manuf acturers by 23 percent (or nore if the effect of the
t onnage exenption and the portion of reformul ati on cost
borne by resin manufacturers/suppliers could be quantified).

Based on the findings of the analysis and consi deration
of additional provisions which are designed to mtigate
i npacts, the EPA believes that it is highly unlikely that
the rule wll have a significant econom c inpact on a

substanti al nunber of small entities. The EPA believes that
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t hese neasures adopted in the final rule will significantly
mtigate the economc inpacts on snall businesses that m ght
ot herwi se have occurr ed.

F. Unf unded Mandates Reform Act of 1995

Under section 202 of the Unfunded Mandat es Reform Act
of 1995 (" Unfunded Mandates Act"), signed into | aw on
March 22, 1995, the EPA nust prepare a budgetary inpact
statenent to acconpany any proposed or final rule that
i ncludes a Federal mandate that may result in estinmated
costs to State, local, or tribal governnents in the
aggregate, or to the private sector, of $100 mllion or nore
in any one year. Under section 205, the EPA nust select the
nost cost-effective and | east burdensone alternative that
achi eves the objectives of the rule and is consistent with
statutory requirenents. Section 203 requires the EPAtO
establish a plan for inform ng and advi sing any snall
governnments that may be significantly or uniquely inpacted
by the rule.

Based upon the analysis presented in the EIA the EPA
has determ ned that the action pronul gated today does not
i nclude a Federal mandate that nmay result in estinated costs
of $100 million or nore to either State, local, or tribal
governnments in the aggregate, or to the private sector, in

any one year. Therefore, the requirenents of sections 202
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and 205 of the Unfunded Mandates Reform Act do not apply to
this action. The EPA has |ikew se determ ned that the fina
rul e does not include regulatory requirenents that would
significantly or uniquely affect small governnents. Thus,
today’s action is not subject to the requirenents of section
203 of the Unfunded Mandates Act.

G Subnission to Congress and the General Accounting

Ofice

The Congressional Review Act, 5 U S.C. 8801, et seq.,
as added by the SBREFA of 1996, generally provides that
before a rule may take effect, the agency pronul gating the
rule nust submt a rule report, which includes a copy of the
rule, to each House of the Congress and to the Conptroller
CGeneral of the United States. The EPA will submt a report
containing this rule and other required information to the
United States Senate, the United States House of
Representatives, and the Conptroller General of the United
States prior to publication of the rule in the Federal
Regi ster. A Major rule cannot take effect until 60 days
after it is published in the Federal Register. This rule is
not a “major rule” as defined by 5 U.S.C. 8804(2). This

rule will be effective [insert date of publication in the

FEDERAL REQ STER] .

H. Nat i onal Technol ogy Transfer and Advancenent Act
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Section 12(d) of the National Technol ogy Transfer and

Advancenent Act of 1995 (the NTTAA), Pub. L. No. 104-113,

8§ 12(d) (15 U.S.C. 272 note), directs the EPA to use

vol untary consensus standards in its regulatory activities
unl ess to do so would be inconsistent with applicable |aw or
otherwi se inpractical. Voluntary consensus standards are
techni cal standards (e.g., materials specifications, test
met hods, sanpling procedures, business practices, etc.) that
are devel oped or adopted by voluntary consensus standard
bodies. The NITAA requires the EPA to provi de Congress,

t hrough OVB, expl anations when the EPA decides not to use
avai |l abl e and applicabl e voluntary consensus standards.

In the case of this rule, the proposed rule required
the use of Method 24 to determ ne VOC content of coatings.
This nethod is a conpilation of existing voluntary consensus
met hods to determne the volatile matter content, water
content, and density of coatings. |In response to the
proposed rule, the EPA received no conmments pertaining to
the use of additional voluntary consensus standards rather
than the proposed Method 24, either during or after the
coment period. In preparing the final rule, however, the
EPA has investigated to determne the availability of any
ot her existing voluntary consensus standards for use in |ieu

of Met hod 24.
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The EPA has searched for additional voluntary consensus
standards that m ght be applicable. The search included use
of the National Standards System Network, an autonated
service provided by the Anerican National Standards
Institute for identifying avail able national and
i nternational standards. The EPA has not identified any
vol untary consensus standards that are not presently
i ncluded in Method 24 and that would result in equival ent
results. The EPA did identify another voluntary consensus
met hod (ASTM Met hod D 3960) that provides instructions for
cal culating VOC content in many different units. Because
this other nethod does not specify which units to use, it
may result in inconsistent applications of the procedure and
coul d make the standard nore difficult to enforce.
Consequently, the EPA determned that this other voluntary
consensus net hod woul d be inpractical to adopt. 1In
addition, the EPA believes that it is appropriate to use
Met hod 24 both because it has proven reliable and practi cal
to achi eve the goals of reducing VOC and because the EPA
w shes to foster uniformty in testing nationw de.
Accordi ngly, the EPA has determ ned that Method 24
constitutes the appropriate nmethod for determ ning product
conpliance under this final rule.

| . Executive Order 13045
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Executive Order 13045 applies to any rule that the EPA
determines (1) is economcally significant as defined under
Executive Order 12866, and (2) for which the environnental
health or safety risk addressed by the rule has a
di sproportionate effect on children. |If the regulatory
action nmeets both criteria, the EPA nust evaluate the
environmental health or safety effects of the planned rule
on children and explain why the planned regulation is
preferable to other potentially effective and reasonably
feasible alternatives considered by the EPA

This final rule is not subject to Executive O der
13045, entitled Protection of Children from Environnental
Health Risks and Safety Risks (62 FR 19885, April 23, 1997),
because it is not an economcally significant regulatory
action as defined by Executive Order 12866, and it does not
address an environnmental health or safety risk that would
have a di sproportionate effect on children.

Executive Order 13084

Under Executive Order 13084, the EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct
conpliance costs on those communities, unless the Federal
gover nnment provides the funds necessary to pay the direct

conpliance costs incurred by the tribal governnents, or the
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EPA provides to the Ofice of Managenent and Budget a
description of the prior consultation and comruni cations the
agency has had with representatives of tribal governnents
and a statenment supporting the need to issue the regul ation.
In addition, Executive Order 13084 requires the EPA toO
devel op an effective process permtting el ected and ot her
representatives of Indian tribal governnments “to provide
meani ngful and tinmely input in the devel opnent of regulatory
policies on matters that significantly or uniquely affect
their comunities.” Information available to the
Adm ni strator does not indicate that this action will have

any effect on Indian tribal governnents.
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Li st of Subjects in 40 CFR Part 59

Envi ronnent al protection, Air pollution control,
Architectural coatings, Consunmer and commercial products,
| ncorporation by reference, Ozone, Vol atile organic

conpound.

Dat ed: August 14, 1998.

Carol M Browner,

Adm ni strator.



